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The  President’s  Letter 

December  8, 1952 

Approaching  the  end  of  my  term  in  oflBce  makes  me  keenly  aware 
and  deeply  appreciative  of  the  line  co-operation  received  from  our  vari¬ 
ous  standing  and  special  committees  in  carrying  out  the  functions  of 
the  Association.  It  has  been  an  active  period,  probably  surpassing  any 
in  the  past. 

The  Committee  on  Practice  and  Procedure  has  been  working  in¬ 
tensely  and  wholeheartedly  with  the  Commission’s  staff  on  revision  of 
the  Commission’s  procedural  Rules  and  has  made  substantial  headway— 
with  some  agreed  changes  already  having  been  adopted  and  others  of 
prime  importance  shortly  to  be  announced.  Many  of  the  existing  Rules 
have  been  outmoded  by  the  passage  of  time  and  by  new  developments 
in  all  branches  of  the  Communications  industry,  with  the  result  that 
hearing  procedures,  particularly,  had  become  inflexible  and  cumbersome. 
The  present  and  contemplated  revisions  should  serve  to  expedite  the 
hearing  process  and  save  time  and  expense  of  parties  having  business 
with  the  Commission. 

Another  committee  has  been  working  with  the  Advisory  Council 
on  Federal  Reports  in  collaboration  with  the  Budget  Bureau  and  the 
Commission  staff,  looking  toward  elimination  of  certain  requirements 
which  appear  unnecessary  or  repetitious  or  too  burdensome  in  some  of 
the  Commission  forms.  Substantial  changes  in  this  direction  have  also 
materialized. 

New  rules  of  court  are  being  drafted  by  the  Judicial  Conference 
and  since  the  U.  S.  Court  of  Appeals  for  the  District  of  Columbia  has 
primary  jurisdiction  in  most  matters  which  call  for  review  of  Commission 
action,  the  Committee  on  Relations  with  the  Courts  has  been  specifically 
engaged  in  studying  proposed  revisions  to  meet  the  problems  created 
by  passage  of  the  McFarland  Amendments  to  the  Communications  Act 
of  1934,  and  by  passage  of  the  Hobbs  Act  providing  for  review  of  certain 
types  of  Commission  orders. 

Our  Legislative  Committee  has  kept  constant  vigilance  over  all 
legislation  proposed  in  Congress  dealing  with  the  procedural  aspects  of 
(Continued  on  page  316) 
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The  debate  over  the  propriety  of 
televUing  judicial  and  legislative 
hearings  is  not  likely  to  he  settled 
in  the  near  future,  if  ever.  Several 
important  bar  association  commit- 
tees  have  recently  expressed  them¬ 
selves  on  the  subject  and  their  re¬ 
ports  are  excerpted  here. 


Broadcasting  and  Telecasting  of  Trials  and 
Hearings:  Bar  Association  Views 

The  great  debate  over  the  broadcasting  and  televising  of  legisla¬ 
tive  and  judicial  proceedings,  which  has  raged  through  the  law  journals, 
the  popular  magazines,  the  daily  and  trade  press,  in  the  halls  of  Con¬ 
gress  and  in  meetings  of  broadcasters  in  recent  months,^  has  now  reached 
the  stage  of  bar  association  reports  and  resolutions.^  Three  recent  re¬ 
ports  of  particular  interest  are  those  of  a  special  committee  of  the  Ameri¬ 
can  Bar  Association,  headed  by  John  W.  Davis,^  of  the  Committee  on 
Civil  Rights  of  the  New  York  State  Bar  Association,  the  chairman  of 


‘  See,  e.g.,  Arnold,  Mob  Justice  and  Television,  12  F.C.Bar  T.  4;  Taylor,  The 
Issue  is  Not  TV,  But  Fair  Play,  12  F.C.Bar  J.  10;  Charnley,  Should  Courtroom  Pro¬ 
ceedings  Be  Broadcast?  11  F.C.Bar  J.  64;  Notes,  10  F.C.Bar  J.  20,  219:  Yesawich, 
Televising  and  Broadcasting  Trials,  37  Corn.L.Q.  701  (Summer,  1952);  Bielitsky 
and  Spivack,  Congressional  Investigating  Committees  and  Television,  26  Temp. 
L.Q.  70  (Summer,  1952);  Note,  Television  and  Congressional  Investigations,  1  De- 
Paul  L.Rev.  112  ^951).  And  see  pp.  266,  310,  infra. 

*The  question  is  not  a  new  one  as  far  as  radio  broadcasting  is  concerned. 
See  11  F.C.Bar  J.  71,  222;  62  A.B.A.  Rep.  851  (1937).  See  also  26  lll.Bar  J.  369 
(1938),  where  it  was  commented  that  “The  faults  of  improper  emphasis  present  in 
newspaper  publicity  of  court  proceedings  are  but  magnified  when  microphones  are 
brought  into  the  courtroom.  Listening  to  the  radio  broadcast  of  court  proceedings, 
the  public  gains  the  impression  that  the  trial  ranks  with  the  variety  show  program 
as  a  form  of  public  entertainment,  and  that  crime,  divorce,  and  trafiic  violations 
occupy  the  sole  attention  of  the  courts.  Broadcasting  companies  are  shrewd  enough 
to  know  that  there  is  no  popular  appeal  in  arguments  in  a  complicated  tax  litiga¬ 
tion,  hearings  before  a  master  on  foreclosure  and  reorganization  of  a  bond  issue 
or  even  the  determination  of  the  constitutionality  of  a  legislative  enactment  of 
national  interest.  The  result  is  an  inevitably  distorted  picture  of  the  function  of 
the  courts  in  modem  life.” 

'Other  members  of  the  Committee  were  Bruce  Bromley,  John  A.  Danaher, 
Joseph  J.  Daniels,  Joseph  W.  Henderson,  Monte  M.  Lemann,  and  William  A. 
SclWder. 
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which  was  Louis  Waldman,  and  of  the  Committee  on  the  Bill  of  Rights 
of  the  Association  of  the  Bar  of  the  City  of  New  York. 

The  Davis  Committee  recommended,  and  the  House  of  Delegates 
of  the  American  Bar  Association  adopted  resolutions  condemning  the 
practice  of  televising  or  broadcasting  the  testimony  of  witnesses  when 
called  before  investigating  committees  of  Congress^  and  recommending 
that  appropriate  action  be  taken  to  restrict  or  prevent  it,  and  condemn¬ 
ing  the  practice  of  televising  or  broadcasting  judicial  proceedings  and 
recommending  an  appropriate  amendment  to  Canon  35  of  the  Canons 
of  Judicial  Ernies.® 

The  Committee  in  its  Report  had  the  following  to  say: 

“Broadcasting  of  proceedings  before  Congressional  committees  has 
become  a  more  or  less  familiar  process.  The  use  of  television,  however, 
as  a  necessary  adjunct  of  Congressional  investigations  is  a  phenomenon 
of  recent  occurrence.  The  full  impact  of  such  a  televised  investigation 
was  felt  in  the  widely  publicized  hearings  before  the  Senate  Special 
Committee  to  Investigate  Organized  Crime. 

“The  propriety  of  televising  and  broadcasting  debates  in  Congress 
and  other  legislative  assemblies  is  a  matter  with  which  this  Association 
is  probably  not  concerned.  It  is  the  membership  of  such  bodies  that 
must  determine  whether  the  practice  is  good  or  bad.  But  where  the 
question  has  to  do  with  the  proceedings  of  legislative  investigations,  in 
which  witnesses  drawn  from  the  general  citizenship  are  presented,  it  is 
obvious  that  private  rights  are  involved. 

“The  use  of  television  and  broadcasting  apparatus  in  such  investiga¬ 
tions  is  defended  on  the  ground  that  it  arouses  public  interest  and  more 

*Why  the  recommendation  was  limited  to  congressional  committees,  as  dis¬ 
tinguished  from  committees  of  state  legislatures,  is  not  apparent.  The  recommen¬ 
dation  under  which  the  committee  was  set  up  was  not  so  limited. 

‘  The  recommendation  was  to  add  two  words  to  the  Canon,  as  follows:  “Pro¬ 
ceedings  in  court  should  be  conducted  with  fitting  digniW  and  decorum.  The  tak¬ 
ing  of  photographs  in  the  court  room,  during  sessions  of  the  court  or  recesses  be¬ 
tween  sessions,  and  the  broadcasting  or  telecasting  of  court  proceedings  are  calcu¬ 
lated  to  detract  from  the  essential  dignity  of  the  proceedings,  degrade  the  court 
and  create  misconceptions  with  respect  thereto  in  the  mind  of  the  public  and  should 
not  be  permitted.”  The  amendment  hardly  seems  necessary,  inasmuch  as  telecasting 
is  both  “the  taking  of  photographs”  and  “broadcasting.” 

The  Standing  Committee  on  Professional  Ethics  and  Grievances  later  recom¬ 
mended,  without  report,  that  the  same  canon  be  amended  by  adding  the  words  “or 
televising,”  adding  the  phrase  “[calculated  to]  distract  the  witness  in  giving  his 
testimony,”  and  adding  a  paragraph  reading  as  follows: 

“Provided  that  this  restriction  shall  not  apply  to  the  broadcasting  or  tele¬ 
vising,  under  the  supervision  of  the  court,  of  such  portions  of  natiu'alization  pro¬ 
ceedings  (other  than  the  interrogation  of  applicants)  as  are  designed  and  carried 
out  exclusively  as  a  ceremony  for  the  purpose  of  publicly  demonstrating  in  an 
impressive  manner  the  essential  dignity  and  the  serious  nature  of  naturalization.” 

This  latter  amendment  was  adopted  by  the  House  of  Delegates  at  the  1952 
A.B.A.  meeting. 
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active  scrutiny  of  governmental  a£Fairs;  that  this  makes  for  better  in¬ 
formed  citizenry  and  for  more  efficient  public  servants.  It  is  said,  not 
without  force,  that  television  has  become  the  greatest  single  educational 
arm  available  to  Congressional  committees  by  which  the  public  con¬ 
science  may  be  reached.® 

“These  are  undoubtedly  laudable  ends.  When  they  can  be  pur¬ 
sued  without  impinging  on  the  rights  of  private  citizens,  no  one  could 
object.  The  Committee  notes  with  approval  the  pending  efforts  in 
Congress  to  frame  a  code  of  procedure  for  Congressional  investigating 
committees  which  will  obviate  some  past  criticisms. 

“Few  are  the  witnesses  who  approach  the  witness  stand,  either  be¬ 
fore  a  legislative  committee  or,  as  we  shall  later  remark,  before  a  court, 
without  some  feehng  of  nervous  embarrassment.  Wlien,  in  addition  to 
the  audience  before  them  they  are  made  aware  that  they  are  at  one  and 
the  same  time  appearing  before  and  being  heard  by  an  audience  num¬ 
bering  millions,  their  psychological  discomfort  is  inevitably  increased. 
The  self-confident  who  may  escape  this  sensation  are  tempted  by  their 
voice,  conduct,  and  general  bearing,  even  by  the  substance  of  their 
testimony,  to  play  to  this  larger  gallery.  To  this  temptation  even  legis¬ 
lators  or  counsel  may  not  be  entirely  resistant. 

“The  television  camera  is  a  force  the  power  of  which  is  only  be¬ 
ginning  to  be  appreciated.  Granted  that  it  greatly  enhances  the  public 
interest  in  current  events,  it  can  also  circulate  witn  great  speed  baseless 
accusations  which  may  be  to  the  irreparable  injury  of  the  persons  ac¬ 
cused.  It  may  often,  perhaps  usually,  be  the  case  that  this  public  view 
of  any  proceeding  is  only  intermittent.  The  result  may  well  be  a  dis- 
tortea  impression  of  the  facts  and  a  consequent  prejudgment  of  the 
witness  by  the  viewers  without  regard  to  the  legal  presumption  of 
innocence  to  which  the  witness  is  entitled.'^  Your  Committee  is  well 
aware  that  newspaper  reports  may  also  by  their  necessary  brevity  give 
a  distorted  impression  of  the  facts,  but  this  regrettable  circumstance 
affords  no  justification  for  further  distortion  incident  to  the  use  of  tele¬ 
vision  and  broadcasting. 

“Your  Committee  is  not  prepared  to  say  televising  or  broadcasting 
of  an  unwilling  witness  is  such  an  infraction  of  his  right  to  privacy  as  to 
be  unlawful;  yet  even  where  the  consent  of  the  witness  is  invoked  there 
would  seem  to  be  an  element  of  unfairness  in  putting  upon  him  the 
burden  of  consent  or  protest.  His  very  unwillingness  to  consent  might 
be  treated  in  certain  quarters  as  an  unfavorable  symptom.  These  un¬ 
favorable  aspects  become  all  the  more  true  where  the  television  or 
broadcasting  is  concentrated  only  on  selected  witnesses  or  incidents  not 
calculated  or  intended  to  represent  the  proceedings  as  a  whole. 


*97  Cong.  Rec.  9988  (Aug.  10,  1951). 

*Klots,  Trial  by  Television,  203  Harper’s  90,  91  (October  1951). 
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“Much  that  has  been  said  in  the  preceding  section  on  the  subject 
of  the  televising  and  broadcasting  of  Congressional  investigations  ap¬ 
plies  with  increased  emphasis  to  judicial  proceedings. 

“Here  the  basic  contention  of  the  telecasters  and  broadcasters  is 
that  they  have  an  equal  right  with  the  representatives  of  the  press  to 
attend  and  report  trials  of  persons  accused  of  crime  or  even  of  private 
litigation.  They  urge  that  since  criminal  trials  are  proceedings  in  their 
nature  public,  photographic  portrayals  of  trial  scenes  are  legally  as  per¬ 
missible  as  verbal  or  written  descriptions.  It  is,  they  assert,  an  integral 
part  of  the  freedom  of  the  press.* 

“Thus  far  there  is  no  express  decision  supporting  this  right  to  tele¬ 
vise  or  broadcast  a  trial  nor  on  the  other  hand  one  declaring  it  to  be 
unlawful.®  The  subject  seems  to  your  Committee  to  lie  at  present 
within  the  sound  discretion  of  the  court.  The  judiciary  as  a  co-ordinate 
branch  of  the  government  has  direct  and  exclusive  control  over  the 
proper  conduct  of  trials.  It  has  authority  to  determine  what  conduct 
is  compatible  with  the  orderly  administration  of  justice  and  to  that 
extent  it  can  regulate  or  prohibit  the  use  of  television  cameras  or  broad¬ 
casting  transmitters  or  similar  devices  in  or  about  the  courtroom. 

“The  objections  to  televising  or  broadcasting  Congressional  investi- 

{ rations,  which  we  have  set  forth,  are  in  the  main  applicable  to  the  prob- 
em  of  televising  or  broadcasting  trials,  but  your  Committee  beueves 
that  there  are  even  more  compelling  adverse  reasons  where  the  courts 
are  concerned.  A  trial  of  any  kind  in  any  court  is  a  matter  of  serious 
importance  to  all  concerned.  It  is  and  should  be  a  sober  and  dispas¬ 
sionate  effort  to  reach  the  truth  concerning  the  matters  in  issue.  Its 
primary  function  is  not  to  entertain  nor  even  to  educate  or  edify  the 
public  but  to  ascertain  and  enforce  the  very  rights  involved.  It  is  not 
an  entertainment  or  show.  To  treat  trials  as  mere  entertainment,  edu¬ 
cational  or  otherwise,  is  to  deprive  the  court  of  the  dignity  which  per¬ 
tains  to  it  and  can  only  impede  that  serious  quest  for  truth  for  which 
all  judicial  forums  are  established. 

“The  intrusion  into  the  courtroom  of  mechanisms  which  require 
the  participants  in  a  trial  consciously  to  adapt  themselves  to  the  de- 
manas  of  recording  and  reproducing  devices,  and  to  measure  their  time 
accordingly,  distracts  attention  from  the  single  object  of  promoting 
justice.!®  The  attention  of  the  court,  the  jury,  lawyers,  and  witnesses 
should  be  concentrated  upon  the  trial  itself  and  ought  not  to  be  divided 


*  See,  Asbury  Park  Press,  Inc.  v.  City  of  Asbury  Park,  20  U.S.  L.Week  2154 
(N.J.  Oct.  23,  1951);  United  States  v.  Paramount  Pictures,  334  U.S.  131,  166 
(1948);  Irwin  v.  Ashurst,  158  Ore.  61,  74  P.  2d  1127  (1938);  Ex  Parte  Sturm, 
152  Md.  114,  136  Atl.  312  (1927). 

*But  Rule  53  of  the  Federal  Rules  of  Criminal  Procedure  and  Rule  223(b) 
of  the  Rules  of  Civil  Procedure  of  the  Supreme  Court  of  Pennsylvania  prohibit  the 
taking  of  photographs  or  radio  broadcasting  during  the  progress  of  a  trial. 

”62  Reports  of  American  Bar  Association  851,  864  (1937). 
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with  the  television  or  broadcast  audience  who  for  the  most  part  have 
merely  the  interest  of  curiosity  in  the  proceedings.  It  is  not  difficult 
to  conceive  that  all  participants  may  become  over-concerned  with  the 
impression  their  actions,  rulings,  or  testimony  will  maJce  on  the  absent 
multitude. 

‘The  educational  eflFect  of  a  televised  or  broadcast  trial  on  the  gen¬ 
eral  public  can  be  but  negligible;  it  may  even  be  detrimental.  The 
experience  thus  far  with  radio  broadcasting  and  motion  pictures  of  trials 
has  shown  that  only  the  most  sordid  crimes  are  likely  to  be  televised. 
In  addition,  the  undue  publicity  from  the  telecasting  of  criminal  trials 
may  pander  to  the  desire  of  abnormal  criminal  minos  for  mock  heroics 
ana  resulting  fame.  To  sensationalize  such  trials  by  television  can  have 
but  an  injurious  effect  on  public  morals. 

“To  the  accused  a  trial  is  an  ordeal  in  itself  to  which  he  is  com¬ 
manded  by  society  to  submit.  There  is  no  necessity  for  imposing  the 
additional  hardship  of  requiring  that  the  accused,  at  a  time  of  great 
emotional  distress,  must  submit  to  a  telecast.  There  is  no  need  that 
his  humiliation  be  intensified  by  compulsory  submission  to  a  photo¬ 
graphic  portrayal  for  publicity  purposes. 

“The  requirement  of  a  public  trial  in  criminal  prosecutions  is  for 
the  benefit  of  the  accused.  It  is  intended  to  insure  that  he  is  fairly 
dealt  with  and  not  unjustly  condemned.  This  requirement  of  a  public 
trial  was  created  and  satisfied  long  before  television  or  broadcasting 
came  into  being.  Public  trials  would  not  be  less  public  in  the  constitu¬ 
tional  sense  today  if  these  devices  were  never  granted  admission  to 
the  courts. 

“The  dignity  and  efficiency  of  a  court  in  conducting  any  trial  and 
the  right  of  the  parties  concerned  are  certainly  entitled  to  first  con¬ 
sideration.  Any  interest  which  might  be  aroused  in  the  general  public 
by  televising  or  broadcasting  a  proceeding  or  any  part  of  it  is  of  sec¬ 
ondary  concern.  In  the  opinion  of  your  Committee  the  practice  should 
be  sternly  condemned.” 

The  New  York  State  Bar  Association  adopted  the  report  of  its  Com¬ 
mittee,  which  recommended  that  no  photographs,  moving  pictures,  tele¬ 
vision,  or  radio  broadcasting  of  Congressional  or  executive  hearings 
should  be  permitted  while  any  witness  is  testifying,  except  at  public 
hearings  on  pending  legislation;  that  where  hearings  are  conducted  on 
pending  legislation,  the  necessary  apparatus  for  photographs,  moving 
pictures,  television,  and  radio  broadcasting  should  be  as  inconspicuous 
as  possible;  that  no  radio  broadcasts  or  telecasts  of  Congressional  or 
executive  hearings  should  be  commercially  sponsored;  that  all  Congres¬ 
sional  and  executive  hearings  should  be  governed  by  a  code  of  pro- 

”Ex  Parte  Sturm,  152  Md.  114,  136  Atl.  312,  314  (1927).  But  cf.  Elmhurst 
V.  Pearson,  153  F.  2d  467  (D.C.  Cir.  1945). 
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cedure  embodying  these  rules,  and  that  the  practice  of  broadcasting, 
telecasting,  or  photographing  judicial  trials  snould  be  prohibited  by 
statute. 

In  its  report  the  Committee  said  in  part: 

“To  question  the  right  or  the  wisdom  of  televising  Congressional 
investigations  is  not  to  question  the  power  of  Congress  to  investigate  or 
the  desirability  of  exercising  that  power.  We  recognize  and  reafFirm 
that  Congress  cannot  perform  its  legislative  function  unless  it  is  enabled 
to  secure  the  facts  on  which  to  base  legislation.  If  we  deny  Congress 
the  power  to  subpoena  witnesses  and  compel  testimony  in  its  inquiry 
into  any  subject,  then  Congress  must  either  forbear  from  legislating  on 
that  suoject  or  legislate  in  partial  ignorance. 

“This,  however,  means  only  that  Congress  must  have  broad  scope 
in  the  subject  matter  of  its  investigations.  It  does  not  warrant  Congress 
in  allowing  procedures  or  practices  in  the  conduct  of  investigations 
which  invade  traditional  rights  and  impair  the  eflBciency  of  the  inquiry 
itself.  A  restriction  on  committee  procedures  to  insure  that  a  witness 
is  treated  fairly  would  not  affect  the  permissible  subject  matter  of  the 
investigation.  It  should  in  fact  aid  Congress  in  ascertaining  the  truth. 
And  in  addition  it  would  safeguard  as  nearly  as  possible  the  rights  and 
reputation  of  the  witness.  It  would  not  immunize  him  from  irrespon¬ 
sible  charges  and  attacks  but  it  would  minimize  their  damage  and 
would  enable  him  to  defend  himself. 

‘To  determine  the  advisability  of  televising  and  broadcasting  Con¬ 
gressional  hearings,  we  must  keep  in  mind  the  purpose  of  such  hearings. 
Essentially  they  are  a  means  which  enable  Congress  to  discover  the 
truth  about  relevant  facts,  in  order  to  aid  it  in  legislating. 

“It  is  often  asserted  that  Congress  has  the  job  of  enlightening  and 
educating  the  public  so  as  to  create  an  intelligent  public  opinion.  This 
may  be  an  incidental  and  often  valuable  byproduct  of  the  legislative 
process,  but  it  is  questionable  whether  education  is  a  Constitutional 
function  of  the  legislature  sulucient  to  sustain  procedures  of  doubtful 
value  in  eliciting  facts,  especiallv  when  weighed  against  the  danger  to 
individual  rights.  Nor  do  we  find  any  sound  Constitutional  basis  for 
the  assertion  sometimes  made  thai  television,  newsreels,  radio,  or  the 
camera  have  rights  guaranteed  by  the  First  Amendment  to  record  pro¬ 
ceedings  which  are  a  part  of  official  governmental  investigations. 
Equally  doubtful  is  the  existence  of  any  right  in  the  public  to  hear  the 
legislative  or  executive  proceedings  while  they  are  in  progress. 

“On  the  score  of  fairness  and  justice  to  witnesses  appearing  before 
the  committee,  the  fact  that  these  media  are,  as  a  matter  of  experience, 
selective  in  their  coverage,  raises  serious  questions  of  due  process.  Only 
those  moods  of  the  witness  or  the  committee  which  appeal  to  the  current 
popular  fancy  are  caught  and  reproduced,  particularly  in  the  case  of 
newsreel  ana  camera.  But  even  as  to  radio  and  television  there  is 
great  pressure  on  the  members  of  the  committee  to  telescope  and  com- 
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press  the  hearings,  selecting  for  their  public  sessions  the  most  sensational 
witnesses  and  the  most  spectacular  part  of  their  testimony,  in  a  measure 
staging  the  hearing  to  accommodate  the  media  over  which  it  is  carried. 

“The  importance  of  time  is  magnified  by  the  precise  schedules 
of  radio  and  television.  Only  a  portion  of  the  hearings  can  be  broad¬ 
cast  or  else  the  whole  proceedings  must  be  shortened  to  accommodate 
the  stations  and  to  sustain  the  public  interest.  And  the  danger  that 
legislators  may  use  the  tremendous  national  audience  for  personal  ad¬ 
vantage  at  the  cost  of  a  dignified  and  fair  proceeding  cannot  be  ignored. 

“The  legislative  process  should  of  course  be  sensitive  to  public 
opinion,  but  the  legislative  process  is  not  necessarily  improved  when 
the  public  participates  in  all  the  facets  of  it.  Indeed,  it  is  probable 
that  the  search  for  truth  is  impeded  when  a  witness  is  compelled  to 
testify  under  the  conditions  which  exist  today  before  legislative  and 
executive  bodies  whose  proceedings  are  conducted  in  an  atmosphere  of 
klieg  fights,  clicking  camera,  flash  bulbs,  and  the  mechanical  devices 
used  by  radio  and  television. 

“Moreover,  where  the  accuracy  of  the  testimony  suffers,  there  is 
increased  danger  that  men’s  reputations  and  careers  will  be  blasted. 
And  unfortunately  it  is  this  very  process  involving  reputations,  par¬ 
ticularly  when  they  are  under  attack,  which  furnishes  the  best  popular 
entertainment  and  creates  the  loudest  clamor  for  further  broadcasting. 

“Legislative  hearings  have  traditionally  been  divided  into  three, 
and  possibly  four,  types:  (1)  The  public  nearing  on  pending  legisla¬ 
tion;  (2)  the  hearing  that  is  concerned  with  the  administration  of  gov¬ 
ernmental  affairs  sucn  as  the  honesty  or  ability  of  administrative  officials 
and  the  proper  functioning  of  their  departments;  (3)  the  hearing  that 
addresses  itself  to  a  particular  problem  and  attempts  to  find  facts  and 
recommend  legislation;  and  (4)  the  type  of  hearing  by  which  the  legis¬ 
lature  seeks  to  inform  the  public  ana  to  perform  any  other  function  it 
may  deem  expedient. 

(1)  The  Public  Hearing  on  Pending  Legislation. 

“Appearance  before  this  type  of  hearing  is  voluntary.  The  hearing 
is  noticed  and  opposing  groups  are  invited  to  state  their  case  for  and 
against  a  particular  bilk  The  danger  that  a  witness’  rights  will  be  in¬ 
vaded  is  relatively  slight.  And  with  the  imminence  of  a  Congressional 
vote  on  the  bill,  the  desirability  of  widespread  public  knowledge  is 
greatest. 

“Yet  even  in  this  situation  the  danger  of  abuse  exists.  Legislators 
may  brow-beat  witnesses  in  an  attempt  to  mould  the  results  of  the  hear¬ 
ing  or  gamer  the  maximum  publicity  from  sensational  exploitation.  The 
fact  that  a  witness  appears  voluntarily  does  not  mean  that  the  accuracy 
of  his  testimony  will  not  suffer  from  the  barrage  of  cameras  and  micro¬ 
phones  plus  a  Imowledge  that  his  voice  and  face  are  carried  throughout 
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the  nation.  Or  in  some  instances,  the  unusually  huge  audience  may 
tempt  the  witness  to  sensationalize  his  own  position.  Increased  public 
famiharity  with  the  proceedings  may  well  be  too  great  a  price  to  pay 
for  testimony  of  doubtful  value. 

“For  these  reasons  we  believe  that  even  in  hearings  on  proposed 
legislation  there  is  great  need  for  a  code  to  regulate  the  conduct  of  the 
proceedings.  Such  a  code  should  seek  to  minimize  as  far  as  possible 
the  disturbing  influence  of  cameras,  flash  bulbs  and  microphones.  These 
should  all  be  made  as  inconspicuous  as  possible  with  full  regard  for  the 
dignity  of  the  legislative  process  and  the  protection  of  the  witness’ 
ability  to  reflect  and  think  clearly. 

“In  addition  the  code  should  insure  a  witness  whose  reputation  may 
be  injured  by  testimony  before  the  committee  a  chance  to  rehabiUtate 
himself.  And  if  the  witness  in  the  unusual  case  should  desire  to  express 
his  views  to  the  committee  without  the  added  publicity  of  television, 
radio,  and  newsreel,  his  wishes  should  be  respected  and  the  cameras 
and  microphones  should  be  shut  off. 

(2)  The  Public  Hearing  on  Administrative  Affairs 

“A  hearing  of  this  type  investigates  the  management  and  affairs 
of  any  department,  board,  bureau,  or  commission  of  the  municipality, 
state,  or  nation.  Such  hearings  may  be  conducted  by  either  the  execu¬ 
tive  or  legislative  branches  of  government.  In  so  far  as  they  are  judicial 
or  quasi-judicial  in  nature  we  believe  they  should  be  conducted  with¬ 
out  television,  newsreel,  camera,  or  radio. 

“Where  the  hearings  are  not  quasi-judicial  in  character,  however, 
there  will  undoubtedly  be  instances  where  full  coverage  is  desirable. 
Before  these  hearings  are  given  this  effective  publicity,  mere  should  be 
adequate  rules  of  procedure  for  their  conduct,  procedures  that  will 

ftrotect  the  rights  or  individuals  involved  and  prevent  our  government 
rom  being  held  up  to  ridicule  and  contempt.  The  specSc  dangers 
and  the  precautions  which  should  be  taken  to  guard  against  them  are 
dealt  with  in  the  next  section  where  a  more  common  type  of  investiga¬ 
tive  hearing  is  considered. 

(3)  The  Hearing  to  Find  Facts  and  Recommend  Legislation,  and 
the  Hearing  to  Inform  the  Public  and  Perform  any  other  Func¬ 
tion  the  Legislature  May  Deem  Expedient. 

“We  come  now  to  the  majority  of  the  hearings  held  before  Standing 
and  Select  Committees.  All  of  them  are  supposed  to  be  relevant  or 
material  to  the  legislative  process..  We  are  considering  the  two  types 
of  hearing  together  since,  within  the  context  of  this  report,  the  problems 
which  they  raise  are  similar.  Moreover,  as  has  been  stated  above,  the 
asserted  legislative  function  of  informing  the  public,  standing  alone,  is 
of  doubtful  constitutional  value  as  a  basis  for  legislative  power.  Hear- 


230  Journal  of  the  Federal  Communications  Bar  Association 

ings  are,  therefore,  rarely  held  for  the  sole  purpose  of  informing  the 
pubhc,  but  are  invariably  supported  by  the  former  ground  that  they 
are  designed  to  ehcit  facts  necessary  to  enable  Congress  to  legislate.  As 
a  practical  matter,  informing  Congress  through  investigative  hearings 
goes  hand  in  hand  with  informing  the  public. 

“The  hearings  considered  in  this  section  can  be  broken  down  into 
those  in  which  the  witness  comes  voluntarily  and  gives  expert  opinion 
on  proposals  for  legislation  and  those  in  which  the  witness  is  compelled 
to  testify  against  his  wishes.  Sometimes  both  classes  of  witness  appear 
at  the  same  inquiry. 

“Widespread  pubhc  coverage  of  such  a  hearing  through  television, 
radio,  and  newsreel  may  violate  the  most  basic  rights  of  a  witness  being 

3uestioned  about  intimate  details  of  his  personal  and  business  life.  The 
anger  proceeds  from  many  sources. 

“First  the  physical  conditions  of  a  hearing  accompanied  by  full 
coverage  are  hardly  conducive  to  the  calm  reflection  which  will  enable 
a  witness  to  answer  questions  fairly  and  accurately.  Better  lighting  and 
placement  of  the  apparatus  may  help,  but  it  will  not  eliminate  the 
pressure  of  ‘mike’  fright  or  ‘stage’  fright. 

“A  further  danger  arises  from  the  fact  that  Congressional  hearings 
in  their  nature  must  be  selective.  Unlike  a  trial  in  a  courtroom,  their 
primary  purpose  is  not  to  determine  the  guilt  or  innocence  of  an  accused. 
Unlimited  cross-examination  and  many  defense  witnesses  are,  as  a  prac¬ 
tical  matter,  out  of  the  question  when  the  proof  or  disproof  of  charges 
made  against  a  witness  is  of  secondary  importance  to  the  purposes  of 
the  committee.  To  the  witness,  of  course,  this  secondary  matter  may 
be  of  the  most  vital  importance.  At  this  point  the  witness  interests  and 
even  those  of  the  pubhc  in  a  fuller  exposition  of  certain  features  of  the 
testimony  must  yield  to  the  public  interest  in  the  smooth  functioning 
of  the  legislative  process. 

“Anything  which  makes  it  still  harder  for  a  witness  to  defend  him¬ 
self  while  increasing  the  damage  to  him  due  to  his  inadequate  oppor¬ 
tunities  for  self-defense  only  multiplies  the  unfairness.  Television  and 
radio  coverage  have  just  such  a  tendency  because  of  the  pressure  of 
precise  time  schedules  and  the  necessity  of  satisfying  the  public  curiosity 
and  interest. 

“We  also  think  there  is  no  real  defense  for  allowing  these  hearings 
to  be  broadcast  or  telecast  under  commercial  sponsorship.  Such  spon¬ 
sorship  cannot  help  but  impair  the  dignity  of  a  sovereign  proceeding. 
It  may  force  a  witness,  at  a  crucial  point  in  his  life,  to  testify  under 
compulsion  for  the  financial  benefit  of  a  purely  private  business  concern. 

“A  serious  constitutional  question  arises  when  a  witness  appearing 
under  subpoena  refuses  to  testify  on  the  grounds  that  television,  radio, 
and  newsreel  subject  him  to  severe  mental  and  physical  strain  and  he 
is  unable  to  thinlc  clearly— that  the  lights,  cameras,  microphones,  and 
recording  devices,  the  thought  of  millions  of  watchers  and  listeners,  and 
the  heat  and  confusion,  make  the  hearing  as  to  him  a  ‘third  degree’.  The 
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‘third  degree’  method  of  eliciting  information  has  been  roundly  and  uni¬ 
versally  condemned  by  Bar  and  Bench  as  inimical  to  the  interest  of 
justice  and  violative  of  due  process. 


“Whatever  one  may  believe  about  the  wisdom  of  televising  and 
broadcasting  Congressional  proceedings,  we  feel  strongly  that  no  justi¬ 
fication  exists  for  carrying  a  judicial  trial  over  the  air. 

“A  trial  is  conducted  solely  to  adjudicate  a  dispute  between  the 
litigants  whether  the  case  be  civil  or  criminal.  All  other  considerations 
should  be  subordinated  to  this.  It  is  not  a  spectacle  for  the  entertain¬ 
ment  or  even  education  of  the  public.  In  fact  if  the  general  pubhc, 
even  the  limited  number  that  can  personally  attend  a  trial,  interferes 
with  its  dignified  and  decorous  atmosphere,  the  courtroom  is  cleared. 
Rules  of  evidence  are  rigorously  enforced  in  the  interest  of  a  fair  trial, 
even  though  matters  of  great  public  delectation  are  thereby  excluded. 
Thorough  cross-examination,  the  great  tool  of  Anglo-Saxon  justice,  is 
designed  for  that  one  purpose  of  enabling  a  party  to  ferret  out  the  facts. 

“In  short,  television  and  radio  broadcasts  of  trials  are  undesirable, 
since  they  tend  to  hinder  the  search  for  truth  and  justice  between  the 
parties.  Certainly  it  is  impossible  for  attorney,  witness,  judge,  and  jury 
to  concentrate  calmly  and  single-mindedly  on  the  examination  being 
conducted  when  lights,  cameras,  and  microphones  fill  the  courtroom, 
and  the  presence  of  an  unseen  audience  of  millions  is  known  to  all. 
In  addition,  the  whole  atmosphere  of  dignity  and  solemnity  so  im¬ 
portant  in  impressing  participants  with  the  gravity  of  their  functions 
would  be  destroyed. 

“The  huge  audience  also  creates  temptations  which  should  not  be 
present  in  any  trial.  Instead  of  dispassionate  solemnity,  emotionalism 
and  sensationalism  are  likely  to  be  the  theme  of  the  trial. 

“It  goes  without  saying  that  the  need  for  calm,  dispassionate  judg¬ 
ment  uninfluenced  by  extraneous  considerations  is  greatest  in  criminal 
trials  where  life  and  liberty  are  at  stake;  yet  it  is  these  trials  which 
create  the  greatest  demand  for  television  and  radio  broadcasting  and 
also  the  greatest  opportunity  for  sensationalism  and  hippodroming.” 

The  Association  of  the  Bar  of  the  City  of  New  York,  however,  re¬ 
jected  the  report  of  its  committee  and  adopted  the  minority  report^  2  of 


“Actually,  the  minority  report  was  adopted  by  a  majority  vote  (66  to  42) 
of  those  members  attending  the  Stated  Meeting  of  the  Association  on  January  15, 
1952,  and  who  constituted  only  a  small  percentage  of  the  total  membership  of  the 
Association.  The  majority  report  was  subscribed  to  by  the  chairman,  George  S. 
Leisure,  and  12  members  of  the  committee.  The  minority  report  was  signed  by 
Robert  L.  Werner,  general  counsel  and  vice  president  of  RCA;  Francis  A.  Brick, 
Jr.,  a  member  of  Mr.  Leisure’s  law  firm,  and  Eugene  H.  Nickerson.  The  majority 
report  was  supported  in  the  debate  by  the  late  Robert  P.  Patterson,  Lloyd  Paul 
Stryker,  and  Judge  James  G.  Wallace,  and  opposed  by  James  Lawrence  Fly,  Rudolph 
Halley  and  others.  Broadcasting,  Jan.  21,  1952,  p.  63. 


232  Journal  of  the  Federal  Communications  Bar  Association 


three  members  thereof.  The  report  was  limited  to  the  question 
whether  Congress  should  permit  the  broadcasting,  by  radio  or  television, 
of  the  proceedings  at  a  public  hearing  held  by  a  congressional  investi¬ 
gating  committee  at  which  witnesses  testify  involuntarily  under  the 
compulsion  of  a  Congressional  subpoena.  Tne  minority,  whose  report 
was  adopted,  had  this  to  say: 

“We  do  not  agree  with  the  majority  report.  We  believe  that  tele¬ 
vising  public  Congressional  hearings  is  in  tne  public  interest. 

“The  grounds  upon  which  objection  is  made  to  televising  public 
Congressional  hearings  rest  upon  a  misconception  of  the  functions  of  a 
legislative  body.  It  has  been  contended  by  some  who  oppose  television 
that  the  sole  function  of  a  Congressional  investigation  is  strictly  limited 
to  ascertaining  facts  upon  which  to  legislate.  But  this  argument  proves 
too  much.  If  this  argument  were  sound  it  would  mean  that  all  Congres¬ 
sional  investigations  should  necessarily  be  conducted  in  executive  ses¬ 
sion,  the  public  barred  and  strict  secrecy  as  to  the  identity  and  testimony 
of  witnesses  maintained. 

“A  curb  on  the  Congressional  function  which  would  result  in 
secrecy  attending  the  investigations  of  Congressional  committees  would 
be  a  first  step  to  totalitarianism.  In  fact,  the  Constitution  expressly 
provides  that  each  House  shall  keep  a  journal  of  its  proceedings  and 
publish  the  same  except  as  such  parts  may  require  secrecy.^® 

“Mr.  Justice  Story  said  that  the  object  of  this  clause  ‘is  to  insure 
publicity  to  the  proceedings  of  the  legislature  and  a  correspondent 
responsibility  of  the  members  to  their  respective  constituents.  And  it 
is  founded  in  sound  policy  and  deep  political  foresight.  Intrigue  and 
cabal  are  thus  deprived  of  some  of  their  main  resources,  by  plotting  and 
devising  measures  in  secrecy.  The  public  mind  is  enlightened  by  an 
attentive  examination  of  the  public  measures;  patriotism,  and  integrity, 
and  wisdom  obtain  their  due  reward;  and  votes  are  ascertained,  not  by 
vague  conjecture,  but  by  positive  facts.  ...  So  long  as  known  and 
open  responsibility  is  valu^le  as  a  check  or  an  incentive  among  the 
representatives  of  a  free  people,  so  long  a  journal  of  their  proceedings 
and  their  votes,  published  in  the  face  of  the  world,  will  continue  to 
enjoy  public  favor  and  be  demanded  by  public  opinion.’^^ 

“It  is  axiomatic  that  in  a  democracy  the  public  has  a  right  to  be 
informed  of  the  activities  of  its  Government  and  is  entitled  to  have 
access  to  public  hearings  of  Congressional  committees.*'*  In  fact,  it  is 
the  duty  of  a  citizen  in  a  democracy  to  keep  informed. 


"U.S.  Const.  Art.  I,  §5. 

1  Story,  Constitution  §§840,  841,  cited  with  approval  in  Field  v.  Clark,  143 
U.S.  649.  671-673  (1892). 

“Final  Report  of  the  Special  Committee  to  Investigate  Organized  Crime  in 
Interstate  Commerce,  82d  Cong.,  1st  Sess.,  Sen.  Rep.  No.  725  (1951). 
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“For  that  reason,  it  appears  to  us  as  novel  that  lawyers  whose  tradi¬ 
tional  function  is  zealously  to  protect  civil  rights  should  now  favor  any 
imposition  of  that  curtain  of  secrecy  behind  which  denial  of  civil  rights 
best  flourishes.  Totalitarians  of  both  right  and  left  have  always  shown 
their  reluctance  to  come  before  the  people  and  to  disclose  their  acts 
in  the  searching  light  of  public  view.  Tne  principle  of  full  disclosure 
should  hardly  be  opposed  by  persons  who  base  their  position  on  pro¬ 
tection  of  civil  rights.  Civil  rights  can  best  be  maintained  by  focusing 
the  honest  searchlight  of  public  opinion  and  publicity  upon  those  who 
would  do  away  with  our  fundamental  concept  of  representative  govern¬ 
ment  and  the  values  of  a  truly  national  system  of  suffrage.^® 

“Nor  is  the  majority  view  supported  by  Constitutional  concepts  or 
the  history  of  our  country.  On  tne  other  hand,  there  is  firm  legal  and 
historical  support  for  the  view  that  one  of  the  most  important  purposes 
that  Congressional  hearings  serve  is  to  maintain  an  informed  pubhc 
opinion.  In  fact,  it  is  established  that  the  power  of  a  legislative  body 
clearly  extends  ‘to  informing  the  public  in  order  to  bring  its  opinion 
to  bear  to  accomplish  desir^le  social  results.’!'^  This  participation  by 
the  public  has  been  likened  to  ‘the  enabling  of  the  stockholders  in  an 
enterprise,  the  voters,  to  see  and  know  as  much  as  possible  about  how 
their  Dusiness  is  being  performed, 

“  ‘This  function,  or  group  of  functions,  whose  value  was  recognized 
by  the  fathers,  as  the  debates  on  the  early  investigation  resolutions 
clearly  show,  has  grown  enormously  in  importance  with  the  general 
diffusion  of  education,  the  great  development  of  the  newspaper  press, 
the  constant  widening  of  the  right  of  suffrage,  and  the  direct  participa¬ 
tion  of  larger  numbers  of  the  people  in  the  affairs  of  government.  So 
much  is  this  true  that  writers  on  government  are  giving  more  and  more 
attention  to  what  has  been  called  “government  by  public  opinion.”'^® 

“Woodrow  Wilson,  who  was  an  ardent  advocate  for  recognition  of 
this  ‘informing  function’  of  the  Congress,  wrote:^® 

**  Report  of  the  President's  Committee  on  Civil  Rights,  To  Secure  These 
Rights,  pp.  52-53  (1947). 

”  Cousens,  Investigations  Under  Legislative  Authority,  26  Georgetown  LJ., 
905,  918. 

“  Potts,  Power  of  Legislative  Bodies  to  Punish  for  Contempt,  74  U.  Pa.  L.Rev., 
691,  811  (1926). 

'*Ibid. 

"Wilson,  Congressional  Government,  pp.  297-303,  quoted  in  74  U.  of  Pa. 
L.Rev.,  at  813  (1926). 

See  also  Landis,  Constitutional  Limitations  on  the  Congressional  Power  of 
Investigation,  40  Harv.  L.  Rev.,  153,  205  (1926): 

‘The  electorate  demands  a  presentation  of  the  case;  it  requires,  even  though 
its  comprehension  be  limited  by  its  capacity,  the  chaos  from  which  its  representative 
has  claimed  to  have  evolved  the  order  that  betokens  progress. 

“The  very  fact  of  rejpresentative  government  thus  burdens  the  legislative 
with  this  informing  function. 
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“‘Quite  as  important  as  legislation  is  vigilant  oversight  of  ad¬ 
ministration;  and  even  more  important  than  legislation  is  the  instruc¬ 
tion  and  guidance  in  political  affairs  which  the  pei^le  might  receive 
from  a  body  which  kept  all  national  concerns  suffused  in  a  broad 
daylight  of  discussion.  .  .  . 

“‘It  is  the  proper  duty  of  a  representative  body  to  look  dili¬ 
gently  into  every  affair  of  government  and  to  talk  much  about  what 
it  sees.  It  is  meant  to  be  tne  eye  and  the  voice,  and  to  embody  the 
wisdom  and  will  of  its  constituents.  .  .  .  The  informing  function  of 
Congress  should  be  preferred  even  to  its  legislative  function.’ 

“Opposition  to  televising  pubhc  Congressional  hearings  has  also 
been  based  upon  the  alleged  excessive  light  and  noise  and  heat  sup¬ 
posed  to  be  generated  as  a  result  of  the  technical  requirements  of  the 
television  art.  This  criticism  stems  entirely  from  a  lack  of  knowledge 
of  the  facts. 

“The  modem  television  camera  can  operate  successfully  in  the 
normal  amount  of  light  present  in  the  hearing  room.  Bright  lights  which 
have  been  associated  with  crowded  Congressional  hearing  rooms  are 
tools  of  the  newsreel  photographer;  the  popping  of  flash  light  bulbs 
actually  impedes  television  and  is  a  requirement  of  the  press  photog¬ 
rapher,  not  of  the  new  electronic  medium.^i  Modern  television  cameras 
are  completely  noiseless.  In  fact,  the  ultra  sensitive  image  orthicon  tube 
now  in  universal  use  for  television  cameras  has  been  likened  to  the 
proverbial  cat’s  eye  and  can  easily  pick  up  the  feeble  light  of  a  single 
paper  match. 

“The  presence  of  a  television  camera  and  microphones  in  a  hearing 
room  can  oe  arranged  in  such  way  that  there  is  not  the  slightest  inter¬ 
ference  with  the  proceedings  in  progress  nor  even  awareness  by  the 
participants  in  the  proceedings  that  they  are  being  televised.22 

“The  mental  attitude  of  a  witness  being  televised  should  be  much 
less  affected  by  the  presence  of  an  unseen  and  silent  electronic  device 
than  by  the  continuous  business  of  the  hearing  room,  the  noisy  bustling 
of  a  live  audience,  the  hum  of  conversation,  the  opening  and  closing 
of  doors,  the  popping  of  flash  light  bulbs  and  the  grinding  sound  of 
newsreel  cameras  attended  by  the  scorching  heat  of  photographic  lights. 
There  is  simply  no  basis  in  fact  to  support  the  straw  man  that  the  pres¬ 
ence  of  television  further  detracts  from  a  witness’s  ability  to  concentrate 
on  the  problem  in  hand. 

”  Rose,  A  Unified  Approach  to  the  Performance  of  Photographic  Film,  Tele¬ 
vision  Pickup  Tubes  and  the  Human  Eye,  Journal  of  the  Society  of  Motion  Picture 
Engineers,  October  1946. 

“This  fact  has  been  repeatedly  demonstrated  to  the  American  public.  The 
immensely  successful  televising  of  the  United  Nations  hearings  from  Lake  Success 
and  the  televising  of  the  signing  of  the  Japanese  Peace  Treaty  in  San  Francisco  are 
two  recent  examples. 
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“Still  another  argument  which  has  been  made  against  televising 
public  Congressional  hearings  results  from  a  confusion  of  the  public 
character  of  legislative  inquiries  with  the  adjudication  of  private  rights 
in  a  court  of  law.  In  a  court  of  law,  proceedings  are  required  to  be 
public  because  the  infamous  history  of  Star  Chamber  proceedings  has 
taught  the  lawyer  and  Constitutional  advocate  that  publicity  is  a  neces¬ 
sary  safeguard  to  a  fair  trial. 

“But  the  public  is  not  admitted  to  courts  of  law  in  order  that  opinion 
may  be  shaped  or  that  it  participate  in  such  shaping  of  opinion.  It  is 
of  vital  importance  in  a  court  of  law  that  those  with  responsibility  to 
try  the  facts  have  an  unbiased  approach  to  the  problems  put  to  them. 
By  contrast,  however,  it  is  an  organic  part  of  the  legislative  process  that 
the  public  be  advised  of  the  facts  and  form  its  own  opinion  on  matters 
of  import  on  which  the  representatives  of  the  people  must  act.  It  has 
been  said  that  such  public  participation  ‘is  a  necessary  part  of  the  law¬ 
maker’s  burden  that  the  lightning  of  the  public’s  anger  should  beat 
about  their  heads  and  the  sunshine  of  its  smile  warm  their  hearts.’^^ 
The  legislative  process  in  a  democracy  should  be  responsive,  although 
not  submissive,  to  the  expression  of  the  electorate.-^ 

“Some  have  claimed  that  the  publicity  attendant  on  televising  pro¬ 
ceedings  will  lead  legislators  to  misbehave  in  order  to  attract  puolic 
attention. 


“  ‘But  is  that  the  fault  of  the  cameras?  Or  of  the  lawyers?  I’m 
fully  aware  that  lawyers  can  turn  almost  any  sort  of  hearing  into 
a  carnival;  that  television  makes  hams  of  them  all— to  say  nothing 
of  the  witnesses— but  then  the  Bar  Association,  it  seems  to  me, 
should  clean  up  its  legal  procedures,  should  put  some  restraints  on 
its  own  members  rather  than  trying  to  shield  the  proceedings  from 
public  view’25 

“Finally,  it  has  been  said  that  because  the  television  proceedings 
do  not  encompass  the  entire  Congressional  hearing,  the  evik  attendant 
on  editing  are  such  that  it  should  be  barred  com^etely.  But  the  evils 
attendant  on  editing  in  the  ordinary  press  report,  press  photograph,  or 
newsreel  are  much  more  serious  than  the  evils  attendant  on  ^ting 
in  a  television  broadcast.  Newness  always  begets  suspicion.^o  The  re- 


”  Taylor,  The  Issue  is  Not  TV,  But  Fair  Play,  New  York  Times  Magazine, 
April  15,  1951,  pp.  12,  67. 

“Ibid. 

“Crosby,  To  Televise  or  Not  Televise,  New  York  Herald  Tribune,  Dec.  21, 

1951. 

"  Much  of  the  opposition  to  televising  Congressional  hearings,  as  contrasted 
with  the  publicity  attendant  on  these  hearings  as  a  result  of  newspapers  and  news¬ 
reels  which  have  not  previously  been  challenged,  appears  to  arise  from  the  inherent 
conservative  nature  of  the  legal  profession  and  its  failure  to  find  any  affirmative 

[Sm  next  page 
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porter  must  compress  far  more  than  the  television  camera  and  the  un¬ 
scrupulous  reporter  can  convey  an  entirely  false  impression  of  actual 
happenings.  Likewise,  a  flash  bulb  photograph  taken  in  a  fraction  of 
a  second  gives  a  far  less  representative  picture  of  the  demeanor  of  a 
witness  than  a  television  representation  which  is  a  continuous  process. 
In  fact,  the  trend  of  modem  press  photographers  seems  to  favor  the 
bizarre  and  unique  in  pictorial  representation  of  individuals. 

“We  have  not  treated  the  possible  Constitutional  problem  which 
might  arise  under  provisions  of  me  federal  Constitution  should  the  ma¬ 
jority  view  prevail  but  it  has  been  contended  that  freedom  of  the  press 
includes  freedom  to  modern  media  of  communication  and  that  any  re¬ 
striction  of  television,  which  discriminates  against  it  in  favor  of  other 
media,  is  unconstitutional  and  contrary  to  the  public  interest.  It  should 
also  be  noted  that  one  court  has  already  found  that  television  is  included 
in  the  press  whose  freedom  is  granted  in  the  First  and  Fourteenth 
Amendments.27 

“No  sound  argument  based  on  abridgement  of  civil  rights  stands 
in  the  face  of  the  facts  concerning  televising  public  Congressional  hear¬ 
ings.  The  very  fact  that  the  Congress  has  seen  fit  to  make  hearings 
public  requires  that  for  the  full  exercise  of  our  democratic  processes 
the  public  not  be  limited  to  those  who  live  in  Washington  and  find  it 
possible  to  attend  hearings.  Our  democratic  form  of  government  comes 
to  its  fullest  form  of  fmition  when  great  and  substantial  portions  of  the 
public  participate  in  legislative  proceedings  and  make  their  voice  known 
on  matters  concerning  which  they  are  fully  advised  and  competent. 

“Those  who  oppose  televising  public  Congressional  hearings  would 
have  us  forget  the  work  of  the  Kefauver  Committee.  They  would  have 
undone  the  tremendous  surge  of  public  revulsion  against  oflBcial  corrup¬ 
tion  and  crime  which  followed  tne  televising  of  the  Senate  Crime  In¬ 
authorization  of  television  in  the  law  library.  Such  prejudices  being  intangible  are 
di£Bcult  to  combat. 

It  might  be  remembered,  however,  that  in  Kentucky  during  the  early  part 
of  the  last  c-entury  one  opponent  of  the  railways  traveled  the  state  preaching  that 
it  was  a  direct  violation  of  the  Scriptures  for  a  community  to  invest  money  in  a 
railway,  because  there  was  no  mention  of  such  transportation  in  the  Bible.  Middle- 
ton,  Railways  and  Public  Opinion:  Eleven  Decades,  pp.  20-21  (1941). 

"In  Dumont  v.  Carroll,  86  F.  Supp.  813  (E.D.  Pa.  1949),  aff’d,  184  F.2d 
153  (3rd  Cir.  1950),  cert,  denied,  340  U.S.  929  (1951 )  the  Coiurt  adopted  the  fol¬ 
lowing  conclusions  of  law: 

“15.  Television,  like  newspapers  and  radio,  is  included  in  the  press  whose 
freedom  is  guaranteed  by  the  First  and  Foiurteenth  Amendments  to  the  Constitu¬ 
tion  of  the  United  States. 

“16.  The  chief  pmpose  of  the  guaranteed  liberty  of  the  press  is  to  prevent 
previous  restraints  upon  publication  and  in  the  case  radio  and  television  previous 
restraints  upon  broadcasting. 

“17.  The  television  program,  as  it  has  been  developing,  is  an  organ  of  pub¬ 
lic  opinion.” 
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vestigating  Committee  hearings.-^  No  more  timely,  vivid  or  persuasive 
proof  of  the  necessity  to  arouse  the  public  to  corruption  in  office  and 
of  the  power  of  the  public  to  act  swiftly  when  such  governmental  mis¬ 
deeds  are  presented  to  it  could  be  found  than  in  the  resurgence  of  public 
demand  for  honest  and  efficient  government  which  followed  televising 
the  proceedings  before  the  Senate  Crime  Committee. 

“Lord  Bryce  devotes  more  than  one  hundred  pages  of  his  famed 
‘American  Commonwealth’  to  the  subject  of  ‘Public  Opinion’  as  a  de¬ 
sirable  power  in  government.  Explaining  the  ever-increasing  part  that 
public  opinion  plays  in  our  country  he  writes: 

‘“.  .  .  The  phrase  “government  by  public  opinion”  is  most 
specifically  applicable  to  a  system  wherein  the  will  of  the  people 
acts  directly  and  constantly  upon  its  executive  and  legislative  agents. 
A  government  may  be  both  free  and  good  without  being  subject 
to  this  continuous  and  immediate  control.  Still  this  is  the  goal 
towards  which  the  extension  of  the  suffrage,  the  more  rapid  diffusion 
of  news,  and  the  practice  of  self-government  itself  necessarily  lead 
free  nations;  and  it  may  even  be  said  that  one  of  the  chief  prob¬ 
lems  is  to  devise  means  whereby  the  national  will  shall  be  most 
fully  expressed,  most  quickly  known,  most  unresistingly  obeyed. 
Delays  and  jerks  are  avoided,  friction  and  consequent  waste  of  force 
are  prevented,  tvhen  the  nation  itself  watches  all  the  play  of  the 
machinery  and  guides  its  workman  by  a  glance.  Towards  this  goal 
the  Americans  have  marched  with  steady  steps,  unconsciously  as 
well  as  consciously.  No  other  people  now  stands  so  near  it.” 
[emphasis  added] 2*^ 

“We  do  not  agree  with  the  majority  view  that  the  public  should  be 
barred  from  participating  to  a  full  extent  in  legislative  discussions  and 
hearings,  when  such  participation  is  for  the  first  time  in  our  history 
made  possible  by  the  miracle  of  a  new  electronic  art.” 

The  majority  report  took  the  view  that  “the  education  of  the  general 
public,  much  less  its  entertainment,  is  not  in  and  of  itself  a  legitimate 
objective.”  The  argument  that  broadcasting  committee  proceedings 
would  result  in  securing  information  from  members  of  the  public  who 
would  not  otherwise  come  forward  with  it  was  regarded  as  unrealistic. 
The  fact  that  newspaper  reporters  traditionally  have  been  admitted  to 
public  hearings  of  Congressional  investigatory  committees  and  have 
been  permitted  to  report  and  comment  on  them  was  thought  to  be 
irrelevant.  “If  broadcasting  the  committee’s  proceedings  does  not  in 


“  Special  Committee  to  Investigate  Organized  Crime  in  Interstate  Commerce, 
Sen.  Rep.  No,  725,  82nd  Cong.,  1st  Sess.  (1951). 

"  Bryce,  American  Commonwealth,  Vol.  II,  Pt.  IV,  p.  267. 
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fact  result  in  securing  additional  data  upon  which  Congress  may  base 
further  legislation,  then  there  is  no  valid  reason  for  broadcasting.  So 
considered,  it  is  immaterial  that  newspaper  reporting  is  allowed  while 
broadcasting  is  not.  The  investigatory  power  of  Congress  does  not  exist 
for  the  benefit  of  publicity  media.  Tbe  test  is  not  whether  the  prohibi¬ 
tion  of  broadcasting  is  fair  to  the  broadcaster,  but  rather  whether  the 
allowance  of  broadcasting  is  fair  to  the  witness  and  in  the  pubhc  interest. 
If  the  use  of  radio  and  television,  for  one  reason  or  another,  obstructs, 
to  an  extent  greater  than  the  use  of  newspaper  reporting,  the  process 
of  obtaining  facts  from  a  reluctant  witness,  then  that  is  sufficient  reason 
for  drawing  a  distinction  between  the  two,  and  prohibiting  one  while 
permitting  the  other.”  The  majority  said  that  “It  comes  down,  there¬ 
fore,  to  a  question  of  whether  broadcasting  the  proceedings  by  radio 
or  television  in  fact  mitigates  [sic]  against  the  fulfillment  of  the  purpose 
for  which  the  proceedings  were  instituted  in  the  first  place.”  The 
majority  believed  that  it  does,  because  “It  subjects  the  witness  to  an 
ordeal  which  inevitably  impairs  the  accuracy  of  his  testimony.  .  .  . 
Broadcasting  .  .  .  tends  to  restrict  the  subject  matter  of  the  inquiry  to 
the  dramatic  rather  than  the  significant.  .  .  .  Finally,  broadcasting 
makes  actors  out  of  the  committee  and  counsel.  ...  In  summary,  we 
are  persuaded  that  radio,  television,  news  reels,  and  flashlight  photo¬ 
graphs,  in  their  varying  ways  and  to  varying  extents,  all  tend  to  transform 
what  should  be  a  serious  quest  for  information  into  a  dramatic  produc¬ 
tion,  a  public  spectacle.  We  think  that  this  is  unseemly.  We  believe 
that  it  violates  the  human  rights,  if  not  the  legal  rights,  of  the  witness 
who  is  the  unwilling  butt  of  the  proceedings.  We  think  that  it  impedes, 
rather  than  advances,  the  Congressional  purpose.” 
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Suggestions  for  advancing  the  “«/• 
f active f  expeditious,  and  economic 
disposition*^  of  cases  before  admin¬ 
istrative  agencies  are  put  forward 
by  a  committee  set  up  under  the 
Judicial  Conference  of  the  United 
States. 


Report  of  the  Judicial  Conference  Advisory 
Committee  on  Administrative  Procedure 


Editors  Note:  Reprinted  herewith  are  the  report  of  the  “Prettyman 
Committee,”  a  committee  of  five  circuit  and  five  district  judges  set  up 
by  the  Judicial  Conference  of  the  United  States  to  examine  into  various 
types  of  cases  coming  before  the  courts,  and  the  Report  of  the  Advisory 
Committee  on  Administrative  Procedure,  which  was  appointed  by  the 
Chief  Justice  to  assist  the  Prettyman  Committee.  Members  of  the 
Advisory  Committee  were  Circuit  Judge  E.  Barrett  Prettyman,  chair¬ 
man;  Clyde  B.  Aitchison,  who  has  recently  retired  after  some  thirty 
years’  service  as  a  member  of  the  Interstate  Commerce  Commission; 
John  Carson,  a  member  of  the  Federal  Trade  Commission;  Benedict  P. 
Cottone,  General  Counsel  of  the  Federal  Communications  Commission; 
Preston  C.  King,  Jr.,  member  of  the  firm  of  Pope,  Ballard  &  Loos; 
Robert  K.  McConnaughey,  member  of  the  firm  of  Shea,  Greenman, 
Gardner  and  McGonnaughey  and  formerly  a  member  of  the  Securities 
and  Exchange  Gommission;  Joseph  J.  O’Gonnell,  Jr.,  a  member  of  the 
District  of  Golumbia  Bar  and  formerly  chairman  of  the  Givil  Aeronautics 
Board  and  general  counsel  to  the  Treasury  Department;  E.  L.  Reynolds, 
solicitor  of  the  Patent  Office;  Bradford  Ross,  general  counsel  of  the 
Federal  Power  Commission;  Paul  L.  Styles,  member  of  the  National 
Labor  Relations  Board;  John  L.  Sullivan,  a  member  of  the  District  of 
Columbia  Bar  and  former  Secretary  of  the  Navy,  Assistant  Secretary 
of  the  Treasury  and  Assistant  Commissioner  of  Internal  Revenue;  and 
Roger  J.  Whiteford,  member  of  the  firm  of  Whiteford,  Hart,  Carmody, 
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and  Wilson  and  formerly  General  Counsel  of  the  Federal  Housing 
Administration. 

The  Judicial  Conference  of  the  United  States,  which  is  composed 
of  the  Chief  Justice  and  the  Senior  Circuit  Judges  of  the  eleven  judicial 
circuits,  adopted  the  report  of  its  committee  at  its  session  in  Septembei 
1951,  with  the  added  suggestion  “that  in  any  conference  which  may  be 
called  by  the  President,  as  recommended  therein,  representatives  of  the 
bench  and  bar  be  included  in  such  numbers  and  in  such  capacities  as 
to  him  may  seem  appropriate.”  No  such  conference  was  ever  called, 
however. 

To  the  Chief  Justice  of  the  United  States,  Chairman,  and  the 

Members  of  the  Judicial  Conference  of  the  United  States. 

Sirs: 

Your  Committee,  appointed  December  17,  1949,  to  examine  into  the 
present  procedure  governing  controversies  arising  under  the  antitrust 
and  other  laws  and  under  various  statutes  establishing  regulatory 
agencies,  with  a  view  to  advancing  the  effective,  expeditious,  and  eco¬ 
nomic  disposition  of  such  controversies,  reports,  in  this  its  second  re¬ 
port,  concerning  the  administrative  phase  of  its  assignment. 

Attached  is  the  report  of  the  Advisory  Committee  on  Administra¬ 
tive  Procedure,  appointed  by  the  Chief  Justice  to  inquire  into  the  prob¬ 
lems  of  unnecessary  delay,  expense,  and  volume  of  record  in  adminis¬ 
trative  proceedings.  The  members  of  your  present  Committee,  signatory 
to  this  report,  have  not  had  the  personal  experience  in  administrative 
proceedings  which  would  enable  them  to  make  authoritative  suggestions 
concerning  the  details  of  administrative  procedure.  However,  they  are 
satisfied  to  rely  upon  the  obvious  competence  of  the  Advisory  Commit¬ 
tee,  noting  that  the  suggestions  in  the  attached  report  are  consistent 
with  the  objectives  sought  in  the  report  of  this  Committee  concerning 
judicial  proceedings  in  antitrust  and  similar  cases.  Upon  that  basis 
your  Committee  approves  the  report  and  submits  it  for  the  approval  of 
the  Judicial  Conference. 

Your  Committee  specifically  recommends  the  adoption  by  the  Judi¬ 
cial  Conference  of  the  first  recommendation  made  by  the  Advisory  Com¬ 
mittee.  That  recommendation  is  that  the  Judicial  Conference  suggest 
to  the  President  that  he  call  a  Conference  of  representatives  of  the  ad¬ 
ministrative  agencies  for  the  purpose  of  devising  ways  and  means  for 
the  elimination  of  unnecessary  delay,  expense,  and  volume  of  record  in 
administrative  proceedings.  The  Advisory  Committee  denominates  this 
recommendation  as  its  primary  recommendation. 

The  documentary  material  accumulated  by  the  Advisory  Committee, 
consisting  chiefly  of  comments  and  suggestions  on  behalf  of  various 
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individuals  both  in  and  out  of  Government  service,  and  committees  of 
bar  associations  and  other  groups,  are  lodged  in  the  possession  of  the 
Chairman  of  your  Committee.  They  will  be  presented  to  the  Judicial 
Conference  and  thereafter  deposited  as  it  may  direct. 

Respectfully  submitted, 

E.  Barrett  Prettyman,  Chairman 

Kimbrough  Stone 

Calvert  Magruder 

Augustus  N.  Hand 

Walter  C.  Lindley 

W.  Calvin  Chesnut 

Frank  L.  Kloeb 

Paul  Leahy 

Vincent  L.  Leibell 

Leon  R.  Yankwich 

Adopted  April  21,  1951. 


To  THE  Judicial  Conference  Committee  on  Procedure  in 

Antitrust  and  Other  Cases. 

Sirs: 

Your  Advisory  Committee  on  Procedure  before  Administrative 
Agencies  begs  to  report  as  follows: 

,  On  June  30,  1950,  your  Advisory  Committee  initiated  a  first-hand 

investigation  of  the  causes  of  excessive  delay  and  expense  and  unduly 
voluminous  records  in  the  procedures  of  Federal  regulatory  agencies, 
and  possible  remedies  therefor.  Each  member  of  the  Committee  con¬ 
ducted  such  an  inquiry  among  the  members  and  staff  of  one  such  agency, 
and  among  the  attorneys  practicing  administrative  law  before  it.  Con¬ 
sideration  was  given  to  the  views  expressed  by  members  of  the  American, 
District,  and  Federal  Bar  Associations.  On  the  basis  of  these  investiga¬ 
tions,  findings  have  been  made  and  recommendations  formulated. 

I.  Importance  of  the  Problem 

The  Advisory  Committee  finds  that  for  some  time  a  number  of 
I  Federal  regulatory  agencies  have  been  making  earnest  efforts  to  eradi¬ 
cate  from  their  administrative  practice  the  causes  hindering  the  ex¬ 
peditious  adjudication  of  their  proceedings.  It  has  been  found  further, 
however,  that  although  the  problems  here  under  consideration  have  been 
partially  solved  in  some  agencies,  they  still  remain  as  continuing  major 


i 
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difiBculties  in  the  over-all  administrative  procedures  of  the  Federal 
government.  In  fact,  unduly  voluminous  records  and  unreasonable 
delay  constitute  a  hindrance  to  the  success  of  the  administrative  process 
and  to  the  effective  administration  of  justice  by  regulatory  agencies.  It 
is  with  respect  to  this  type  of  lengthy  hearing  and  unduly  bulky  record 
that  the  observations  and  recommendations  of  the  Advisory  Committee 
are  made. 

The  contributing  causes  of  these  di£Bculties  vary  from  proceeding 
to  proceeding,  and  from  agency  to  agency.  In  fact,  the  responsibility 
for  these  causes  must  be  shared  to  some  degree  by  the  courts,  the  ad¬ 
ministrative  agencies,  the  hearing  examiners,  and  by  counsel  for  all 
parties,  public  and  private.  Necessarily,  the  remedies  for  the  causes 
must  also  vary.  Accordingly,  no  attempt  has  been  made  to  specify  any 
cause  as  the  principal  one,  nor  any  remedy  as  universally  applicable,  or 
as  a  complete  and  final  solution  for  all  the  problems  here  considered. 

II.  Administrative  Agency  Conference 

The  procedure  of  the  administrative  agencies,  pursuant  to  acts  of 
Congress,  is  primarily  a  matter  for  the  executive  branch  of  the  govern¬ 
ment.  In  the  final  analysis,  it  would  be  inappropriate  and  impractical 
for  the  Judicial  Conference  to  attempt  to  formulate  and  promulgate 
uniform  rules  for  the  guidance  of  the  Federal  regulatory  agencies.  The 
regulatory  agencies  themselves  must  solve  this  problem.  The  solution 
may  best  be  accomplished  by  the  co-operation  of  all  agencies  involved; 
in  fact,  a  co-operative  approach,  with  mutual  exchange  of  experience 
and  suggestions,  seems  imperative  for  the  most  efficient  functioning  of 
the  administrative  agencies.  With  such  an  approach  to  this  problem  in 
mind,  your  Committee’s  primary  recommendation  is  that  the  Judicial 
Conference  suggest  to  the  President  that  he  call,  or  cause  to  be  called, 
a  Conference  of  Representatives  of  the  Administrative  Agencies  having 
adjudicatory  and  substantial  rule-making  functions,  for  the  purpose 
of  devising  ways  and  means  for  achieving  the  objectives  with  which  this 
Committee  is  concerned:  that  is,  of  preventing  unnecessary  delay,  ex¬ 
pense,  and  volume  of  records  in  administrative  proceedings  and  of 
improving  generally  the  eflBciency  and  economy  of  the  administrative 
process,  and  that  particular  attention  be  given  to  each  factor  of  the 
problems  herein  outlined.  It  is  further  suggested  that  such  Conference 
mio'ht  establish  a  procedure  for  a  continuous  exchange  of  views  and  a 
review  of  progress  relating  to  these  objectives  at  regular  intervals. 

III.  Separation  of  Investigatory  and  Adjudicatory  Proceedings 

Administrative  agencies  have  both  investigatory  and  adjudicatory 
functions.  The  blending  of  these  functions  in  one  proceeding  on  occas- 
sion  results  in  unnecessary  expense  and  volume  of  record.  An  agency 
may  institute  an  investigation,  in  which  initially  there  are  no  overt 
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disputes  and  therefore  no  stated  issues,  and  in  which  the  ordinary  rules 
of  evidence  are  inapplicable.  As  the  investigation  progresses,  it  is 
transformed  gradually  into  a  controversy  over  one  or  more  features,  and 
from  this  controversy  there  finally  emerges  an  adjudicatory  or  rule¬ 
making  decision  upon  specific  disputed  matters  involving  rights.  The 
record  in  such  a  proceeding  may  contain  vast  amounts  of  evidence  im¬ 
material  and  irrelevant  to  the  eventually  disputed  items. 

So  far  as  practicable,  the  agencies  should  bear  in  mind  the  distinc¬ 
tion  between  the  investigatory  and  the  rule-making  or  adjudicatory 
phases  of  administrative  proceedings.  If  investigation  reveals  the  need 
lor  the  determination  of  rights  and  the  possibility  that  adjudicatory  or 
rule-making  orders  will  be  necessary,  an  adversary  proceeding  should 
be  initiated  and  the  issues  requiring  determination  should  be  clearly 
stated.  It  is  believed  that  such  a  practice  would  tend  to  restrict  the 
record  in  the  controversy  to  material  relevant  to  the  disputed  issues. 

IV.  Deficient  Pleadings 

Basic  deficiencies  in  pleadings  may  result  from  the  failure  to  pre¬ 
pare  complaints,  petitions,  and  applications  clearly  and  adequately  de¬ 
fining  the  issues  to  be  determined,  and  the  failure  on  the  part  of  oppos¬ 
ing  counsel  to  submit  answers  clearly  and  fully  responsive  thereto. 

These  obstacles  to  the  expeditious  determination  of  administrative 
proceedings  should  be  minimized  by  the  exercise  of  a  greater  degree  of 
skill  and  care  in  the  preparation  of  such  pleadings,  and  by  a  require¬ 
ment  that  answers  thereto  clearly  diflFerentiate  between  responsive 
pleading  and  affirmative  defense. 

V.  Pre-hearing  Conference  Procedure 

Lack  of  provision,  or  inadequate  or  ineffectual  provision,  for  pre- 
hearing  conferences,  and  lack  of  clarity  of  understanding  by  the  hearing 
oflScer  and  counsel  as  to  the  purposes  and  possibilities  of  such  conferen¬ 
ces,  contribute  largely  to  the  difficulties  here  under  consideration. 

It  should  be  made  plain  that  the  primary  purpose  of  pre-hearing 
conferences  in  administrative  proceedings  is  not  necessarily  to  settle 
legal  disputes  and  thus  to  dispense  with  the  necessity  of  trying  a  case. 
The  primary  purpose  is  to  prepare  the  case  for  trial  in  such  a  way  as  to 
facilitate  and  shorten  trial.  It  should  be  made  equally  plain  that  the 
element  of  surprise,  which  upon  occasion  has  played  too  important  a  role 
in  the  hearing  room,  should  form  no  part  of  any  administrative  pro¬ 
ceeding. 

The  success  of  a  pre-hearing  conference  is  dependent  primarily 
upon  two  factors:  firm  direction  of  the  conference  on  the  part  of  the 
hearing  officer,  and  wholehearted  co-operation  on  the  part  of  counsel. 
In  the  absence  of  these  two  elements,  little  or  nothing  can  be  accom¬ 
plished. 
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Pre-hearing  conferences,  if  properly  conducted,  can  and  do  result 
in  clear  definition  of  issues,  clarification  of  ambiguous  issues,  simplifica¬ 
tion  or  elimination  of  some  issues,  or  stipulation  as  to  part  or  all  of  the 
facts  in  controversy.  Proceedings  can  be,  and  in  some  agencies  have 
been,  substantially  expedited  by  exchange  of  proposed  exhibits,  submis¬ 
sion  of  statements  of  proposed  expert  testimony,  agreement  as  to  co-oper¬ 
ation  in  indexing  long  records,  agreement  that  statistical  matter  be  ac¬ 
companied  by  written  explanation,  with  the  person  who  has  prepared 
such  explanation  made  available  for  cross-examination,  and  agreement 
as  to  hearing  dates  and  places. 

It  is  specifically  recommended  that  the  practice  of  holding  pre- 
hearing  conferences  be  adopted  by  all  Federal  regulatory  agencies  con¬ 
ducting  adversary  proceedings,  for  use  when  the  nature  of  the  proceed¬ 
ing  is  such  that  fruitful  results  reasonably  may  be  anticipated  and  the 
location  of  the  parties  is  such  as  to  make  the  pre-hearing  conference 
practical.  If  such  procedure  is  now  at  variance  with  the  rules  of  a 
particular  agency,  such  rules  should  be  appropriately  amended,  and 
meanwhile  counsel  should  adopt  the  practice  of  holding  informal  con¬ 
ferences  to  accomphsh  as  many  as  possible  of  the  objectives  described 
above. 

An  experienced  agency  may  be  able  to  accomplish  by  correspond¬ 
ence  much  that  a  pre-hearing  conference  would  accomplish,  or  it  may, 
from  its  experience,  be  able  to  prescribe  special  rules  of  procedure  for  a 
particular  case  and  so  accomplish  many  of  these  objectives. 

VI.  Reception  of  Irrelevant  and  Immaterial  Evidence 

The  reception  of  substantial  quantities  of  irrelevant  and  immaterial 
evidence,  both  oral  and  documentary,  through  inadequate  restriction 
of  the  testimony  of  witnesses  and  undue  relaxation  of  the  rules  of  evi¬ 
dence  contributes  largely  both  to  the  bulk  of  the  record  and  the  length 
of  time  required  to  adjudicate  a  proceeding.  The  tendency  on  the  part 
of  hearing  officers  to  excessive  leniency  in  these  particulars  has  been 
due  principally  to  the  attitude  of  the  regulatory  agencies  themselves 
and  of  the  Federal  courts,  which  have  criticized  hearing  ofiicers  for  ex¬ 
cluding  evidence  of  doubtful  relevancy  in  unwarrantedly  sweeping 
terms.  For  example,  in  Donnelltf  Garment  Co.  v.  National  Labor  Re¬ 
lations  Board,  123  F.(2d)  215  (1941),  the  court  stated: 

“.  .  .  we  expressed  the  opinion  that  the  practice  which  should  be  followed  by 
a  trial  examiner  in  taking  evidence  and  ruling  upon  objections  to  evidence  is 
that  which  applies  to  special  masters  in  equity  proceedings,  and  'that  the 
record  should  contain  all  evidence  offered  by  any  party  in  interest,  except 
such  as  is  palpably  incompetent  fF  the  record  on  review  contains 

not  only  all  evidence  which  was  clearly  admissible,  but  also  all  evidence  of 
doubtfiu  admissibility,  the  court  which  is  called  upon  to  review  the  case 
can  usually  make  an  end  of  it,  whereas  if  evidence  was  excluded  which  that 
court  rega^s  as  having  been  admissible,  a  new  trial  or  rehearing  cannot 
be  avoided.” 
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The  resulting  reaction  on  the  part  of  hearing  oflBcers  has  been  an  un¬ 
warranted  degree  of  liberality  in  the  reception  of  evidence.  In  fact, 
many  courts,  agencies,  hearing  officers,  and  members  of  the  bar,  both 
government  and  private,  have  had  a  fixed  attitude  against  any  restric¬ 
tion  of  evidence  in  administrative  proceedings.  That  attitude  is  a  prime 
cause  of  the  conditions  here  considered.  Without  a  reversal  of  that 
attitude  on  the  part  of  all  concerned,  no  remedial  steps  can  be  eflFective. 

Although  strict  application  of  the  rules  of  evidence  as  to  compe¬ 
tency  is  not  advocated  for  all  administrative  proceedings,  it  is  obvious 
that  there  should  be  a  stricter  application  of  those  rules  as  to  relevancy 
and  materiality.  In  no  other  way  can  any  substantial  progress  be  made 
in  expediting  hearings  and  reducing  the  bulk  of  records.  This  can  be 
done  only  if  hearing  officers  are  supported  by  their  agencies  and  by  the 
courts  in  stricter  application  of  these  rules  of  evidence.  Hearing  officers 
should  be  reminded  that  they  have  ample  legal  authority  to  restrict  both 
direct  and  cross-examination  of  witnesses  to  testimony  relevant  and  ma¬ 
terial  to  the  issues  involved,  and  should  be  encouraged  by  their  agencies 
to  exercise  such  authority. 

VII.  Hearing  Officers 

Failure  on  the  part  of  hearing  officers  to  exercise  their  authority 
to  control  the  conduct  of  hearings  and  to  confine  testimony  and  other 
evidence,  and  arguments  of  counsel  before  them,  to  that  which  is 
relevant  and  material  to  the  issues,  is  recognized  as  a  substantial  factor 
in  the  problems  here  under  consideration. 

A  prime  essential  to  solution  of  this  factor  of  the  problem  is  a 
thorougn  understanding  between  the  agency  and  its  hearing  officers  as 
to  the  policies  of  the  agency  in  respect  to  procedure,  the  authority  of 
the  hearing  officer,  and  the  processes  effectuating  that  authority,  from 
the  first  conference  prior  to  trial  of  a  particular  case  to  the  promulga¬ 
tion  of  the  findings  and  the  hearing  officer’s  decision  therein.  Hearing 
officers  cannot  effectively  restrict  either  the  time,  the  scope,  or  the  vol¬ 
ume  of  a  proceeding  in  the  absence  of  such  thorough  understanding  of 
the  policies  of  the  particular  agency  in  respect  thereto.  They  must  also 
have  readily  available  some  means  by  which  a  procedural  ruling  can  be 
effectively  established  as  controlling.  Whether  such  means  be  authority 
reposed  in  the  hearing  officer,  ready  reference  to  a  superior,  active  par¬ 
ticipation  by  agency  members,  or  some  other  process,  is  immaterial. 
Lacking  such  assurances  and  such  facilities,  hearing  officers  inevitably 
permit  the  greatest  latitude  in  procedure. 

VIII.  Inadequate  Preparation  and  Dilatory  Tactics 

Inadequate  preparation  by  counsel  contributes  in  a  large  measure 
to  the  promem  here  considered.  All  too  often  counsel  come  to  a  hearing 
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obviously  without  that  detailed  understanding  of  the  facts  involved  in 
the  controversy  which  is  essential  to  a  working  knowledge  of  the  issues 
therein,  and  without  a  complete  plan  for  the  presentation  of  their  case. 
Although  apt  and  experienced  counsel  can,  and  frequently  do,  present 
their  case  in  such  a  way  as  to  shorten  the  record  and  accelerate  the  pro¬ 
ceeding,  sometimes  such  counsel  engage  in  dilatory  or  obstructive  prac¬ 
tices,  such  as  excessive  objections  and  motions,  unreasonably  lengthy 
arguments,  and  astute  delaying  tactics. 

Lack  of  preparation  on  the  part  of  counsel  should  be  replaced  by 
dihgent  and  adequate  preparation.  Every  agency  should  provide  a 
method  whereby  it  may  ascertain  whether  counsel  are  actually  and 
completely  ready  for  the  orderly  and  expeditious  presentation  of  the 
evidence  they  deem  pertinent,  especially  in  cases  which  appear  likely 
to  prove  unusually  long  or  complicated.  Cases  which  are  not  ready 
for  such  presentation  should  not  be  docketed  for  hearing.  Cases  in 
which  the  preparation  on  behalf  of  the  moving  or  complaining  party  is 
unreasonably  and  inexcusably  delayed  may  be  dismissed  for  lack  of 

§  roper  prosecution.  Likewise,  undue  delay  in  the  presentation  of  the 
efense  should  be  considered  suflBcient  cause  to  close  the  proceeding  be¬ 
fore  the  hearing  officer  and  proceed  to  the  determination  thereof.  Undue 
delay  by  any  party  should  not  be  permitted  to  delay  the  progress  of  the 
proceeding. 

Deliberate  dilatory  or  obstructive  tactics,  when  recognized  as  such 
at  any  time  during  a  proceeding,  should  be  condemned  as  unethical  and 
dealt  with  by  disciplinary  action  under  agency  rules.  A  hearing  tribu¬ 
nal  should  not  be  required  to  endure  such  tactics. 


IX.  Incorporation  by  Reference  of  Other  Case  Records 

The  practice  of  indiscriminate  incorporation  into  the  record,  by 
reference,  of  other  case  records  has  resulted  in  the  inclusion  of  consider¬ 
able  quantities  of  immaterial  or  irrelevant  evidence. 

Incorporation  into  the  record,  by  reference,  of  the  record  of  a 
previous  proceeding  should  be  selective,  including  only  those  portions 
of  such  record  which  are  clearly  relevant  and  material  to  the  issues  in 
the  case  being  adjudicated. 


X.  Method  of  Presenting  Scientific  and  Economic  Evidence 

The  present  method  of  presenting  scientific  and  economic  evidence, 
by  the  testimony  of  expert  witnesses,  is  recognized  as  cumbersome  and 
unsatisfactory.  No  satisfactory  substitute  for  this  method,  however,  has 
yet  been  devised. 

Some  of  the  objectionable  features  thereof  may  be  diminished  to 
some  degree  by  the  limitation,  prior  to  hearing,  of  the  number  of  experts 
who  are  to  testify,  and  the  suomission,  prior  to  hearing,  of  a  summary 
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of  the  expert  testimony  to  be  presented,  in  order  to  facilitate  cross- 
examination.  Also,  whenever  feasible,  a  pre-hearing  conference  of 
expert  witnesses,  with  the  aid  of  experts  from  the  staff  of  the  agency 
where  feasible,  should  be  held,  at  which  all  scientific  points  on  which 
agreement  is  possible  should  be  stipulated  between  the  parties.  This 
will  greatly  narrow  the  field  to  be  covered  by  expert  testimony. 


XI.  Lack  of  Adequate  Indexing  of  the  Record 

It  is  recognized  that  the  lack  of  an  adequate  index  to  long  records 
causes  delay  and  complicates  the  study  necessary  both  by  the  agency 
and  by  the  reviewing  courts,  thus  retarding  adjudication  of  cases  before 
them. 

Counsel  should  be  encouraged  to  co-operate  in  current  indexing 
when  it  is  believed  that  the  completed  record  will  exceed  approximately 
2,500  pages.  Such  a  co-operative  undertaking  might  be  agreed  upon  in 
pre-hearing  conference. 


XII.  Briefs  on  Review 

In  order  to  reduce  the  bulk  of  printed  records  on  review  and  to 
simplify  the  mechanics  of  designating  the  portions  of  the  certified  record 
to  be  printed,  it  is  proposed  that  the  briefs  of  the  parties  before  the 
court  be  written  prior  to  the  printing  of  the  record.  Folio  references 
to  the  transcript  of  record  as  certified  by  the  agency  would  be  used, 
thereby  making  it  possible  to  designate  for  printing  only  those  portions 
of  the  record  before  the  agency  which  counsel,  in  their  briefs,  had 
relied  upon. 

Such  procedure  in  the  printing  of  briefs  would  require  amendment 
in  the  rules  of  the  courts.  Your  Committee  recommends  that  a  review 
of  the  rules  be  made  for  the  purpose  of  implementing  the  proposals  of 
this  paragraph  and  of  paragraph  XIII. 

XIII.  Certification  of  Records  to  the  Reviewing  Court 

The  present  practice  in  most  agencies,  when  bringing  cases  before 
the  reviewing  court,  is  to  certify  the  entire  record  to  that  court,  no 
attempt  being  made  to  select  only  that  portion  of  the  record  which  is 
relevant  and  material  to  the  issues  appealed.  Such  a  general  certifica¬ 
tion  is  reouired  by  the  enabling  acts  of  some  agencies. 

Since  the  issues  presented  to  the  reviewing  court  are  frequently 
narrower  than  those  adjudicated  by  the  agency,  parties  should  be  en¬ 
couraged  to  stipulate  for  the  reduction  of  the  record  to  be  certified  to 
the  reviewing  court,  whenever  such  procedure  is  permitted  by  law. 
When  such  procedure  is  not  so  permitted,  it  is  recommended  that  the 
agency  seek  remedial  legislation. 


V 


I 

i 
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XIV.  Civil  Service  Rating  Practice 

A  further  cause  contributing  to  voluminous  records,  lengthy  argu¬ 
ments  and  unrestricted  testimony  is  the  current  behef  among  hearing 
oflBcers  that  it  is  the  practice  of  the  Civil  Service  Commission  to  place 
value  upon  the  lengtn  of  the  record  in  determining  the  classification 
of  the  hearing  officer  adjudicating  the  proceeding.  This  behef  neces¬ 
sarily  arises  from  certain  sections  of  the  class  specifications  for  hearing 
examiners  currently  in  use  by  the  Civil  Service  Commission,  which  state 
in  part  as  follows: 


“These  specifications  are  guides  or  standards  by  which  the  United  States 
Civil  Service  Commission  establishes  compensation  for  the  hearing  exam¬ 
iners  .  .  . 

“The  relative  importance  and  difiRculty  of  a  proceeding  are  sometimes 
reflected  in  its  mamiitude  as  measured  by  the  length  of  the  hearing,  the  num¬ 
ber  of  witnesses,  tne  number  of  pages  of  testimony  and  of  documentary  evi¬ 
dence,  and  the  number  of  parties  and  their  attorneys.  However,  no  premium 
is  placed  on  protracted  hearings  or  the  development  of  an  avoidably  large 
record.  Important  elements  are  the  number  and  nature  of  the  issues  and 
the  novelty  of  the  contentions  or  questions;  the  technical  nature  and  corn- 
plexity  of  the  evidence;  the  magnitude,  importance,  and  extent  of  the  public 
and  private  interests  involved;  and  the  difficulties  encountered  in  the  appli¬ 
cation  of  the  law  to  the  facts.” 


Although  the  opening  language  of  the  foregoing  paragraph  is  modi¬ 
fied  by  the  statement  that  “no  premium  is  placed  on  protracted  hearings 
or  the  development  of  an  avoidably  large  record,”  there  appears  in  each 
grade  classification  an  apparently  contradictory  statement  which  nullifies 
that  modification  by  prescribing  that  the  size  of  the  record  be  one  of 
six  factors,  three  or  more  of  which  shall  be  considered  in  determining 
the  classification  of  the  hearing  examiner,  as  follows: 


P-4 

(Now 

GS-11) . 

0 

P-5 

(Now 
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. “(* 

0 
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0 
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0 
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(Now 
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small  records,” 
relatively  small  records,” 
large  records,” 

extremely  large  records,”  and 
voluminous  records.” 


It  is  recommended  that  the  Civil  Service  Commission  be  advised 
that  the  placing  of  value  upon  the  mere  size  of  the  record  in  any  pro¬ 
ceeding  for  the  purpose  of  classification  of  hearing  officers  tends  to  in¬ 
crease  rather  than  lessen  the  bulk  of  records  and  the  cost  of  adjudica¬ 
tion,  and  is  inconsistent  with  the  objectives  herein  expressed. 
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XV.  Conclusion 

It  is  believed  by  your  Committee  that  the  measures  and  practices 
herein  recommended  would  greatly  reduce  the  unnecessary  delay,  ex¬ 
pense,  and  volume  of  records  in  administrative  adjudicatory  and  rule- 
making  proceedings,  would  promote  the  efficiency  of  the  administrative 
agencies  and  would  thereby  enhance  the  value  and  the  economy  of  the 
administrative  process  in  the  public  interest. 

Respectfully  submitted, 

E.  Barrett  Prettyman,  Chairman 

Clyde  B.  Aitchison 

Benedict  P.  Cottone 

Robert  K.  McConnaughey 

E.  L.  Reynolds 

Paul  L.  Styles 

John  Carson 

Preston  C.  King,  Jr. 

Joseph  J.  O’Connell,  Jr. 

Bradford  Ross 
John  L.  Sullivan 
Roger  J.  Whiteford 


Adopted  March  30,  1951. 
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Television  and  the  Federal  Radio  Commission 

Like  commercial  television  itself,  television  regulation  is  still  pretty 
much  in  its  infancy.  On  the  technical  side,  however,  television  has  a 
long  history;  it  did  not  burst  from  the  laboratory  overnight  like  Minerva 
springing  from  the  brain  of  Jove,  but  emerged  only  after  years  of  ex¬ 
perimentation  and  development.  By  the  same  token,  the  regulatory 
problems  which  television  brings  with  it  are  not  without  their  historical 
antecedents.  The  Federal  Radio  Commission  first  came  to  grips  with 
television  almost  a  quarter  of  a  century  ago.  On  August  16,  1928,  Louis 
G.  Caldwell,  then  General  Counsel  of  the  Commission,  rendered  his 
Opinion  No.  5,  “In  the  Matter  of  the  Construction  of  Section  11  of  the 
Radio  Act  of  1927  in  Reference  to  Whether  Transmission  of  Television 
on  a  Channel  in  the  Broadcasting  Band  Meets  the  Test  of  Public  In¬ 
terest,  Convenience,  or  Necessity.”  The  full  text  of  the  opinion  follows:' 


Facts 

Station  WRNY,  a  broadcasting  station  with  a  license  to  operate 
on  a  frequency  in  the  broadcasting  band,  proposes  to  use  a  portion  of 
its  time  to  the  transmission  of  television.  According  to  the  facts  pre¬ 
sented  to  me,  the  transmission  will  affect  only  the  normal  10  kilocycle 
band  of  frequencies  and  will  take  place  during  very  limited  portions  of 
each  day,  presumably  during  hours  when  there  is  the  least  demand  for 
the  broadcasting  of  programs  of  the  usual  kind.  On  the  other  hand, 
the  ordinary  program  receiver  will  be  unable  to  receive  this  television 
and  will  give  form  only  various  kinds  of  squeaks  and  noises  when  tuned 
to  the  channel.  There  are  very  few  sets  in  existence  which  could  make 
any  pretense  toward  receiving  television;  such  sets  are  not  available  and 
consist  chiefly  of  those  constructed  by  a  few  persons  with  radio  as  a 
hobby.  The  best  possible  results  to  be  expected  will  be  a  very  crude 
and  shadowy  reproduction  of  the  spectacle  transmitted. 

Opinion 

In  the  present  state  of  affairs,  the  Federal  Radio  Commission  has 
informally  assigned  the  band  of  frequencies  from  550  to  1500  kc/s  in¬ 
clusive  to  broadcasting.  While  this  has  not  been  done  by  formal  regu¬ 
lation  (as  it  should  he),  I  believe  it  should  be  considered  as  a  regulation 
of  the  Commission  under  its  power  to  classify  radio  stations,  with  other 


*The  editor  is  indebted  to  Reed  T.  Rollo,  Esq.,  for  copies  of  this  opinion 
and  other  matter  cited  herein. 
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powers  enumerated  in  Section  4  of  the  Radio  Act  of  1927.  Under  the 
International  Radiotelegraphic  Convention,  the  band  from  550  to  1300 
kc/s  has  been  assigned  exclusively  to  broadcasting,  and  the  band  from 
1300  to  1500  kc/s  has  been  assigned  to  broadcasting  except  for  the 
channel  of  1365  kc/s,  which  has  been  exclusively  assigned  to  maritime 
mobile  services. 

If,  and  when,  the  Convention  comes  into  full  force  and  e£Fect,  the 
Commission  will,  in  my  opinion,  be  bound  to  give  it  effect.  Inasmuch 
as  this  seems  almost  certain  to  happen,  the  Commission  should  in  its 
present  decisions  regard  it  as  being  already  in  force.  Because  of  these 
considerations,  therefore,  the  Commission  should  not  permit  any  form 
of  radio  communication  in  what  is  ^pularly  known  as  the  broadcasting 
band,  except  broadcasting  (with  me  limited  exceptions  above  noted 
as  to  maritime  mobile  services). 

The  first  question,  therefore,  that  is  presented  and  must  be  an¬ 
swered,  is  whether  the  radio  transmission  of  television  is  “broadcasting.” 
If  it  were  not  for  a  provision  in  the  “General  Regulations  annexed  to  the 
International  Radiotelegraph  Convention,”  I  should  be  of  the  opinion 
that  this  question  is  purely  one  of  fact,  or  at  least  one  of  definition  de¬ 
pending  on  facts,  and  should  furthermore  consider  that  the  opinion  of 
the  Chief  Engineer  should  be  adopted  by  the  Commission.  The  facts 
which  would  have  to  be  taken  into  consideration  would  be  such  as 
the  following:  Dictionary  definition  of  the  word  “broadcasting”;  the 
meaning  of  me  term  at  the  time  the  Radio  Act  of  1927  was  enacted;  the 
popular  meaning  of  the  word;  technical  or  engineering  facts  and  prin¬ 
ciples,  if  any,  entering  into  the  proper  definition. 

I  do  not  want  to  trespass  into  the  jurisdiction  of  the  Chief  Engineer 
and  shall  confine  myself  to  saying  that  I  don’t  know  of  any  serious 
reason  for  not  including  television  within  a  definition  of  “broadcasting,” 
other  than  the  fact  that  there  are  practically  no  members  of  the  public 
to  receive  the  signals  at  present.  This,  however,  was  also  true  of  broad¬ 
casting  of  audible  programs  in  1921.  I  believe,  subject  to  the  opinion 
of  the  Chief  Engineer,  that  the  Commission  would  have  full  power  to 
adopt  a  definition  of  “broadcasting  station”  which  either  would,  or 
would  not,  include  television. 

The  provision  of  the  General  Regulations  which  must  be  con¬ 
sidered,  is  contained  in  the  definitions  composing  Article  1.  (See  Inter¬ 
national  Radiotelegraph  Convention,  page  12).  It  reads  as  follows: 

“The  term  ‘broadcasting  service’  means  a  service  carrying  on  the  dis¬ 
semination  of  the  radio  telemione  communications  intended  to  be  received  by 
tlie  public,  directly  or  by  the  intermediary  of  relay  stations  •  •  • 

“The  term  ‘broadcasting  station’  means  a  station  used  for  the  dissemina¬ 
tion  of  radio  telephone  emissions  intended  to  be  received  by  the  public.” 

If  we  regard  the  Commission  as  bound,  for  the  present,  to  observe 
the  provision  of  the  Convention  (as  I  think  we  should,  although  it  is 
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not  yet  in  force),  then  no  service  should  be  permitted  in  the  broadcast¬ 
ing  band  which  is  not  a  radio  telephone  communication  or  emission. 
The  foregoing  definitions  of  broadcasting  exclude  anything  else.  Ref¬ 
erence  to  the  indubitable  meaning  of  “radio  telephone”  demonstrates 
that  it  must  be  the  transmission  of  sound  as  distinguished  from  vision 
or  any  other  form  of  service.  The  words  “television”  and  “telephone” 
do  not  overlap  in  meaning;  the  Greek  roots  of  the  words  make  this 
impossible.  The  former  has  to  do  with  sight  and  the  latter  with  sound. 

I  am,  therefore,  of  the  opinion  that  no  station  should  be  permitted 
to  transmit  television  in  the  broadcasting  band;  that  the  Commission 
will  have  no  power  to  permit  such  a  transmission  if  the  International 
Convention  becomes  effective,  and  as  a  matter  of  policy  should  not  do 
so  prior  to  that  date. 

There  are  other  considerations  which  might  enter  into  the  matter 
if  the  foregoing  were  not  conclusive.  The  definition  above  quoted  show 
that  the  communications  covered  by  broadcasting  must  be  “intended 
to  be  received  by  the  public.”  The  query  is  naturally  raised  as  to 
whether  a  communication  is  “intended  to  be  received  by  the  public”  if 
only  a  few  persons  can  possibly  get  the  benefit  of  such  reception.  An¬ 
other  query  along  the  same  line  is  suggested  by  the  standard  of  public 
interest,  convenience,  or  necessity  imposed  by  the  Radio  Act  of  1927. 
Is  it  a  serving  of  the  public  interest,  convenience,  or  necessity  if  only 
a  few  persons  are  given  the  benefit  of  any  amount  of  time  or  the  use 
of  one  of  the  comparatively  few  channels  devoted  to  broadcasting,  when 
so  many  other  persons  who  are  equipped  to  receive  audible  programs, 
are  deprived  of  the  use  of  the  channel,  and  instead  receive  unpleasant 
and  disagreeable  noises?  If  this  latter  question  were  all  that  were  in¬ 
volved,  I  should  be  inclined  to  think  that  transmission  of  television 
would  be  just  as  much  in  the  public  interest  as  the  communications  of 
amateur  stations  and  experimental  stations,  which  are  recognized  at 
present.  Television  is  apparently  in  a  late  stage  of  experimental  work 
and  is  on  the  threshold  of  becoming  practical.  The  Commission,  there¬ 
fore,  would  have  power,  in  my  opinion,  to  recognize  it  as  serving  the 
public  interest,  convenience,  or  necessity,  although  it  might  very  prop¬ 
erly  debate  that  it  had  best  take  place  not  in  the  broadcasting  band, 
but  in  some  other  band  such  as  those  assigned  to  experiments  work. 
These  considerations  have,  however,  become  academic  in  my  opinion, 
because  of  the  definitions  contained  in  the  Convention. 

Louis  G.  Caldwell, 

General  Counsel 


Subsequent  to  the  rendering  of  Opinion  No.  5  the  Radio  Commis¬ 
sion  adopted  two  General  Orders  on  the  subject.  No.  50  and  No.  56, 
which  read  as  follows: 
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GENERAL  ORDER  No.  50 

At  a  session  of  the  Federal  Radio  Commission  held  at  its  office  in 
Washington,  D.  C.,  on  October  31,  1928. 

Picture  and  television  transmission  for  general  reception  by  the 
public  will  be  referred  to  herein  by  the  Commission  as  picture  broad¬ 
casting  and  television  broadcasting. 

Picture  broadcasting  and  television  broadcasting  will  be  permitted 
(but  only  upon  written  application  to,  and  formal  authority  from,  the 
Commission)  on  frequencies  above  1500  kc.,  the  exact  frequencies,  or 
bands  of  frequencies,  to  be  determined  by  further  order  of  the  Com¬ 
mission. 

Between  the  date  of  this  order  and  January  1,  1929,  picture  broad¬ 
casting  and  television  broadcasting  will  be  permitted  to  a  limited  ex¬ 
tent  (but  only  upon  written  application  to,  and  formal  authority  from, 
the  Commission)  in  the  broadcast  band  between  550  and  1500  kc.,  sub¬ 
ject,  however  to  rigid  conditions  designed  to  prevent  interference  with 
reception  from  broadcasting  stations.  Among  such  conditions  will  be 
the  following: 

1.  That  the  band  of  frequencies  occupied  by  any  such  transmission 
shall  be  not  wider  than  10  kc  .,  and 

2.  That  such  picture  broadcasting  and  television  broadcasting  be 
limited  to  periods  of  not  more  than  one  hour  per  day  at  a  time 
of  the  day  other  than  between  6:00  p.m.  and  11:00  p.m. 

The  extent  to  which  picture  broadcasting  and  television  broadcast¬ 
ing  in  the  broadcast  band  of  frequencies  will  be  permitted  to  take 
place  after  January  1,  1929,  if  at  all,  will  be  determined  by  later  orders 
of  the  Commission,  which  will  depend  on  investigation  by  the  Com¬ 
mission  of  the  results  of  permitting  such  operation  with  respect  to 
interference  and  the  popularity  of  such  transmission  with  the  general 
public  and  will  further  depend  upon  the  interpretation  which  the  Com¬ 
mission  shall  be  advised  is  proper  of  the  obligations  of  the  United  States 
under  the  International  Radio  Telegraph  Convention  of  1927,  with  re¬ 
spect  to  permitting  anything  other  than  telephonic  transmission  in  the 
broadcast  band. 


GENERAL  ORDER  No.  56 

At  a  session  of  the  Federal  Radio  Commission  held  at  its  office  in 
Washington,  D.  C.,  on  January  14,  1929. 

From  and  after  the  date  hereof  and  until  further  order  of  the  Com¬ 
mission,  neither  picture  broadcasting  nor  television  broadcasting  will 
be  permitted  in  tne  broadcast  band  oetween  550  and  1500  kc.,  except 
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upon  written  application  to  and  formal  authority  from  the  Commission, 
and  then  only  between  the  hours  of  1:00  a.m.,  and  6:00  a.m.,  local  time 
at  the  location  of  the  transmitter.  The  written  applications  shall  be 
on  forms  provided  for  that  purpose  by  the  Commission. 

For  the  purpose  of  determining  whether  picture  broadcasting  and/ 
or  television  broadcasting  may  be  permitted  in  the  broadcast  band  in 
the  future  either  at  all  or  to  a  greater  extent  than  above  authorized, 
the  Commission  has  determined  to  hold  a  hearing  for  the  presentation 
of  evidence  as  to  whether  such  broadcasting  can  be  accommodated  on 
a  10  kc.  band  of  frequencies;  whether  such  transmission  will  result  in 
undue  interference  with  the  broadcasting  of  other  stations;  whether 
there  is  any  general  public  interest  in  having  such  transmission  take 
place  in  the  broadcast  band  rather  than  in  the  high  frequency  band, 
and  such  other  questions  as  will  bear  upon  the  issue  of  whether  per¬ 
mission  of  such  transmission  in  the  broadcast  band  will  serve  public 
interest,  convenience,  or  necessity.  This  hearing  will  be  held  at  the 
office  of  the  Commission  at  Washington,  D.  C.,  on  February  14,  1929. 

The  hearing  referred  to  in  General  Order  56  was  in  fact  held 
on  February  14,  1929,  with  approximately  35  representatives  of  the 
radio  industry  in  attendance.  According  to  a  press  report,  the  majority 
of  those  attending  the  conference,  including  the  best-known  authorities 
in  radio,  asked  that  television  be  permitted  in  the  broadcast  band  rather 
than  shifted  to  the  shortwave  spectrum  or  out  of  reach  of  the  average 
radio  listener.  The  Radio  Corporation  of  America  through  one  of  its 
engineers,  Julius  Weinberger,  however,  held  that  television  could  not 
be  accommodated  within  a  10  kc.  bandwidth.  John  V.  L.  Hogan  sug¬ 
gested  only  laboratory  experimentation  for  the  time  being  and,  after 
satisfactory  experimental  tests,  recommended  that  the  development  of 
program  service  then  take  place  within  the  broadcast  band. 

Dr.  DeForrest  urged  the  Commission  to  deal  with  the  problem  with 
utmost  possible  liberality  and  related  experiments  he  had  conducted. 
On  the  basis  of  these  experiments  he  concluded  that  picture  transmis¬ 
sion  could  be  kept  within  10  kc.  along  with  sound  transmission.  Other 
witnesses  were  Mr.  Conrad  of  the  Westinghouse  Company  (against  per¬ 
mitting  television  in  the  broadcast  band),  Charles  E.  Huffman,  Chief 
Engineer  of  the  Jenkins  Television  Corporation  (in  favor  of  television 
in  the  broadcast  band),  Mr.  Weinberger  of  R.C.A.,  mentioned  above, 
V.  A.  Schoenberg,  Chief  Engineer  of  WCFL  Chicago  (in  favor  of  tele¬ 
vision  in  the  broadcast  band),  M.  B.  Sleeper  (supporting  a  10  kc.  band¬ 
width  for  television),  Edgar  Felix  (opposed  to  television  in  the  broad- 
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cast  band),  Harry  Sadenwater,  Engineer  of  the  General  Electric  Com¬ 
pany,  who  stated  that  television  at  that  time  was  not  feasible  as  an  en¬ 
tertainment  or  commercial  venture,  A.  J.  Carter  of  the  Carter  Tele¬ 
vision  Corporation  of  Chicago  (in  favor  of  permitting  television  within 
the  broadcast  band  during  early  morning  hours  and  also  that  it  be 
allowed  to  develop  on  waves  below  the  broadcast  band),  and  C.  W. 
Horn  of  Westinghouse  Electric  and  Manufacturing  Company  (opposed 
to  permitting  television  in  the  broadcast  band). 


Mr.  Caldwell  actively  participated  in  the  February  14  hearing  and 
attempted  to  show  that  it  was  hopeless  to  obtain  a  television  picture  on 
a  10  kc.  channel,^  as  shown  by  the  following  extracts  from  the  record 
of  the  hearing: 

Questioning,  of  Charles  E.  Huffnuin,  Chief  Engineer,  Jenkins  Television 

Corporation,  by  Louis  G.  Caldwell. 

Q  You  said  that  you  are  now  transmitting  a  picture  of  48  lines? 

A  Yes,  sir. 

Q  Is  your  system  such  that  you  expect  within  the  same  side  bands 
to  accomplish  a  picture  with  a  larger  number  of  lines? 

A  If  it  is  necessary  to  transmit  more  lines,  there  is  no  reason  why 
we  cannot  do  it. 

Q  Within  the  same  side  band  of  5  kc.? 

A  We  will  modulate  with  higher  frequencies,  but  we  have  reason 
to  doubt  whether  or  not  these  extra  frequencies  are  really  trans¬ 
mitted. 

Q  I  am  not  sure  that  you  have  answered  the  question  I  have  in 
mind.  Can  you  in  using  the  same  side  band  of  5  kc.— and  do 
you  expect  to  increase  tne  number  of  lines  so  as  to  accomplish 
a  picture  of  greater  detail? 

A  Not  necessarily.  What  we  expect  to  transmit  in  the  10  kc.  side 
band  is  this  48  line  picture  of  silhouettes.  (Tr.  29-30) 

o  •  «  «  o 

Q  Would  you  care  to  state  that  it  is  or  it  is  not  possible  with  your 
system  to  increase  the  number  of  lines  in  that  band  (i.e.,  10 
kc.)? 


*  Letter  from  Loui$  G.  Caldwell  to  the  editor,  dated  July  13,  1950. 


0 


256  Journal  of  the  Federal  Communications  Bar  Association 


A  I  should  not  care  to  state  that,  because  for  the  service  we  in¬ 
tend  to  offer  I  do  not  believe  it  will  be  necessary. 

Q  Would  you  say  it  is  or  it  is  not  true  that  48  lines  will  accomplish 
a  representation  equal  to  that  which  the  public  is  ordinarily 
interested  in,  in  the  moving  picture,  we  will  say  the  reproduc¬ 
tion  of  a  football  game  or  any  scene  forming  a  theatrical  repre¬ 
sentation? 

A  No,  sir. 

Q  How  many  lines  would  you  say  would  be  necessary  for  such  a 
reproduction? 

A  I  do  not  know  as  we  can  determine  how  many  lines.  (Tr.  30-31) 

•  •  o  «  • 

Q  Well,  using  your  system  as  a  basis,  how  many  lines  do  you 
imagine  can  be  accomplished  in  a  picture  on  a  50  kc.  wide  band 
plus  or  minus? 

A  Silhouettes?  A  picture  about  10  times  the  area  of  a  six  by  six. 
That  is,  about  3,600  square  inches. 

Q  Well,  in  terms  of  lines,  how  many  lines? 

A  That  is  about  possibly  900  lines. 

Commissioner  Caldwell:  But  after  all,  that  is  a  relative  ques¬ 
tion  of  detail  •  •  •  Well  now,  do  I 
understand  you  to  say  that  you  can 
transmit  48  lines  within  a  10  kc. 
range? 

A  Yes. 

Q  Commissioner  Caldwell:  Without  any  difficultv? 

A  Yes,  sir.  (Tr.  31-32) 

•  •  »  •  « 

Q  Well,  would  you  or  would  you  not  say  that  that  (that  is,  ac¬ 
complishment  of  number  of  lines  necessary  to  reproduce  a  foot¬ 
ball  game)  is  ever  going  to  be  possible  on  any  10  kc.  band  on 
any  system  that  you  know  about  at  present? 

A  I  douljt  it  very  much.  And  when  the  time  comes  to  broadcast 
that,  that  will  be  taken  care  of  in  the  other  channels  which  voii 
have  allocated. 

Q  It  will  have  to  take  place  in  the  high  frequency  bands? 

A  Preferably  yes,  for  technical  reasons  as  well  as  for  a  number 
of  other.  We  grant  you  that  for  experimental  transmission  and 
the  ultimate  broadcasting,  visual  broadcast,  the  ideal  location 
is  outside  of  the  broadcast  band.  The  present  allocation  seems 
favorable  to  us.  However,  there  is  public  interest  in  the  recep¬ 
tion  of  television  signals  at  present.  (Tr.  34) 

«  •  •  •  • 
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Questioning  of  O.  Francis  Jenkins  by  Louis  G.  Caldwell. 

Q  Is  it  not  a  fact  that  you  dq  know  enough  already  to  know  that 
you  will  never  be  aole  to  accommodate  what  you  are  aiming 
towards  on  the  10  kc.  band? 

A  No  sir;  I  do  not  know  that.  Six  months  ago  I  would  not  have 
made  that  definite  statement.  But  we  do  not  know  that  now. 
We  are  encouraged  to  believe  that  there  are  some  new  discov¬ 
eries  that  have  been  made.  (Tr.  46) 


Questioning  of  Julius  Weinberger  of  RCA  by  Louis  G.  Caldwell. 

Q  Do  you  feel  that  enough  is  known  now  to  justify  the  statement 
that  a  satisfactory  reproduction  of  either  one  head  or  two  heads 
can  ever  take  place  in  the  10  kc.  band? 

A  Yes  sir;  I  make  the  statement  emphatically  I  do  not  know  of  any 
conceivable  invention  that  anyone  can  ever  hope  to  make  that 
will  compress  it  within  the  10  kc.  band.  (Tr.  60-61) 


Negotiations  were  being  conducted  throughout  the  period  of  late 
1928  and  early  1929  which  resulted  in  an  exchange  of  notes  between 
the  United  States,  Canada,  Cuba,  and  Newfoundland  (Treaty  Series  No. 
777-A)  signed  February  26  and  28,  1929.  This  exchange  of  notes  had 
attached  to  it  a  frequency  allocation  chart  from  1500  to  6000  kc.,  which 
the  signatory  governments  agreed  to  use  as  a  general  guide  in  allocating 
channels  to  the  various  services.  The  chart  allocated  2000-2200  kc.  and 
2750-2950  kc.  to  experimental  visual  broadcasting. 
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Louis  G.  Caldwell 


Address  by  the  Honorable  E.  Barrett  Prettyman* 

An  In  Memoriam  of  Louis  Caldwell  is  a  perfect  incongruity.  For 
Louis  was  not  a  physical  thing;  he  was  a  spirit,  a  blithe  spirit,  if  you 
will,  a  gentle,  considerate,  smiling  spirit,  albeit  a  fearless,  fighting  one. 
In  the  hearts  and  minds  of  those  or  us  who  knew  him  he  will  always 
be  in  the  present;  for  us  the  past  will  never  take  him. 

Perhaps  many  of  you  here  in  this  room  did  not  know  Louis  Cald¬ 
well.  I  did,  and  it  seems  only  a  moment  ago  that  I  stood  on  a  plat¬ 
form  to  hand  him,  on  behalf  of  his  fellow  practitioners  of  the  Admin¬ 
istrative  Law  bar,  a  silver  platter  to  symbolize  their  regard  for  him.  And 
I  knew  him  many  years  as  a  member  of  Inquirendo,  of  which  more 
in  a  moment. 

Louis  (Joldsborough  Caldwell  first  glimpsed  this  earth  in  a  suburb 
of  Chicago  on  the  25th  of  September,  1891.  Eighteen  years  later,  wear¬ 
ing  glasses  and  with  a  violin  under  his  arm,  off  he  went  to  Amherst,  to 
study  Latin,  Greek,  and  the  classics  generally,  to  be  Phi  Beta  Kappa 
upon  the  first  drawing  at  which  he  was  eligible,  to  be  editor-in-chief 
of  the  literary  Monthly,  to  write  a  baseball  song  widely  adopted,  to  ac¬ 
cumulate  the  highest  average  in  his  class,  and  to  have  his  classmates 
say  of  him  upon  graduation,  “He  looks  to  us  like  a  corporation  lawyer 
In  embryo,  and  we  believe  he  will  make  a  good  one.”  From  Amherst 
cum  laude  he  went  to  Northwestern,  to  be  president  of  the  law  class  of 
1916  and  to  make  a  speech  at  the  graduation  exercises  upon  the  subject 
“We  Want  Jobs.”  A  senior  partner  in  what  is  now  the  firm  of  Kirkland, 
Fleming,  et  al.,  was  in  the  audience  and  gave  Louis  a  job  at  ten  dollars 
a  week,  a  position,  but  not  a  compensation,  which  he  kept  to  the  end 
of  his  career,  except  as  interrupted  by  military  and  government  service. 
Came  World  War  I,  and,  barred  by  his  glasses  from  enlistment  in  the 
regular  Army  of  this  country,  Louis  went  off  to  join  first  the  Amherst 
Ambulance  Corps  in  France  and  then  the  French  Foreign  Legion,  and 
to  become  a  Second  Lieutenant  in  the  French  Army.  In  the  course  of 
that  service  this  amazing  man  was  twice  awarded  the  Croix  de  Guerre, 
the  first  for  carrying  out  wounded  under  a  continuous  bombardment 
and  the  second  for  offering  himself  as  an  observer  in  a  frequently  bom¬ 
barded  post  in  the  battles  on  the  Vesle  in  September,  1918.  A  cable 
dispatch  reporting  the  first  event  had  this  to  say,  among  other  things: 
“On  the  night  of  August  31  twenty-six  of  these  boys  spent  the  night  in 

•  Judge,  United  States  Court  of  Appeals,  District  of  Columbia  Circuit.  Before 
the  Federal  Commimications  Bar  Association,  January  14,  1952. 
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a  mushroom  cellar  on  the  side  of  a  hill  half  a  kilometer  from  the  fierce 
German  attack,  carrying  the  wounded  under  the  direction  of  Chief 
Thompson  and  subchief  Caldwell.” 

Having  returned  to  the  practice,  Louis  in  1926  so  conducted  a  litiga¬ 
tion  for  Station  WGN  in  Cnicago  that  he  was  made  the  first  General 
Counsel  of  the  newly-created  Federal  Radio  Commission.  And  there¬ 
after  he  stayed  in  Washington  as  resident  partner  in  his  firm. 

In  his  profession  Louis  Caldwell  held  so  many  important  positions 
in  organizations  of  the  bar  that  a  recitation  of  them  would  prolong 
these  remarks  beyond  permissible  limits.  You  gentlemen  probably  knew 
him  best  as  president  of  this  Association.  We  of  the  District  bar  knew 
him  best  as  the  first  chairman  of  our  Committee  on  Administrative  Law 
and  one  of  the  spark  plugs  in  the  organization  of  our  present  Adminis¬ 
trative  Law  Section.  He  was  a  vigorous  proponent  of  many  of  the 
great  advances  which  have  been  made  in  that  field  of  the  law. 

As  a  lawyer  Louis’s  mind  was  orderly,  disciplined,  and  of  a  top 
rank  of  intellect;  his  research  was  meticulous;  his  movements  were  pre¬ 
cise.  He  was  a  welcome  ally  in  any  legal  contest  and,  equally,  a 
dangerous  opponent.  One  could  write  a  full  article  upon  his  technical 
capacity  as  a  lawyer  in  many  of  the  complicated  phases  of  modem 
practice  representing  great  interests. 

No  resume  of  Louis  Caldwell’s  life  would  be  complete  without  at 
least  brief  mention  of  his  library  and  the  Inquirendo.  The  latter  is  an 
organization,  as  you  may  know,  of  fifty  active  members  and  many  asso¬ 
ciates,  who  have  met  throucrhout  the  winter  months  for  some  twenty 
years  to  hear  and  to  discuss  off-the-record  accounts  of  current  events 
oy  active  participants  therein.  Louis  Caldwell  offered  the  use  of  his 
library  to  this  outfit,  and  there  it  has  met  since  about  1935.  Those 
meetings  are  events  of  great  interest,  but  of  even  greater  interest  is  the 
library  itself.  For  a  variety  in  a  small  compass,  from  the  Loeb  Classical 
Collection  through  an  unmatched  collection  of  material  on  World  War  I, 
philosophies,  humanities,  biographies,  histories,  down  to  comics,  cartoons, 
and  practical  joke  paraphernalia,  I  give  you  the  library  of  Louis  Cald¬ 
well.  His  was  a  wide  and  serious  taste,  seasoned  to  a  high  rehsh  with 
ribaldry. 

But  even  that  is  not  the  Louis  Caldwell  whom  we  shall  best  remem¬ 
ber.  Have  you  ever  read  “The  Case  of  the  Malay  Club  Caretaker,” 
published  in  the  Journal  of  the  Bar  Association  of  the  District  of 
Columbia  in  August,  1945?  It  was  represented  as  “Being  the  Adminis¬ 
trative  Law  Memoirs  of  a  District  of  Columbia  Innkeeper”  and  was 
delivered  as  the  principal  address  at  an  annual  banquet  of  the  Inquir¬ 
endo  by  Louis  Caldwell.  I  assure  you  that  the  pamphlet  is  a  classic; 
I  have  reread  it  many  times  for  pure  enjoyment.  It  seems  that  in  early 
1942  at  a  Redskin  football  game  Louis  was  touched  by  the  plight  of 
three  air  oflBcers  who  were  stuck  in  Washington  without  a  place  to  stay. 
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Completely  in  character,  Louis  offered  the  use  of  the  spare  rooms  in  his 
home.  I  will  not  spoil  the  story  for  those  of  you  who  have  not  yet  read 
it.  Suffice  it  to  say  that  Louis  found  himself  a  licensed  rooming-board- 
ing-house-keeper,  in  violation  of  the  zoning  laws  save  for  a  Special 
Certificate  of  Occupancy,  subject  to  a  monthly  inspection  of  his  dinner 
dishes  for  a  bacteria  count  and  thirty  other  items  of  health  significance, 
to  a  formal  register  for  all  his  guests,  to  Social  Security  taxes  for  his 
cook  and  houseman,  to  ration  troubles  for  operating  a  taxi  service  with¬ 
out  a  license,  and  a  further  long  list  of  hysterical  minutiae  of  govern¬ 
mental  paternalism.  His  initial  three  grew  by  replacements  to  a  great 
uncounted  number  whose  military  and  naval  assignments  took  them  in 
and  out  of  Washington  from  every  point  on  the  globe.  “The  Malay 
Club”  became  its  name.  This  was  the  Louis  Caldwell  we  loved. 

We  must  make  an  end  to  this  all  too  formal  recordation  of  our 
thought  at  Louis  Caldwell’s  absence.  Hail  to  thee,  blithe  spiritl  Scholar, 
soldier,  lawyer,  leader,  gentle,  generous,  tough,  implacable,  modest, 
courageous!  Forgive  us  if  we  can  be  neither  solemn  nor  sanctimonious 
as  we  think  about  you.  For  us  your  memory  is  a  bright  and  shining 
composite  of  laughter  and  full  appreciation  of  all  those  things  which 
make  this  world  a  pleasant  place  in  which  to  live.  To  your  mind  we 
pay  our  great  respect.  To  your  heart  we  outstretch  our  eternal  affection. 
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FEDERAL  COMMUNICATIONS 
BAR  JOURNAL 

Official  Publication  of  the  Federal  Communications 
Bar  Association 

Publications  Committee 


John  W.  Willis 


State  Legislation  Affecting  Radio  and  Television, 

1951-1952 

Advertising 

Chapter  627,  California  Statutes  of  1951,  amends  Section  17502  of 
the  Business  and  Professions  Code,  relating  to  false  advertising,  to  read 
as  follows: 

“This  article  does  not  apply  to  any  visual  or  sound  radio  broadcasting  station 
or  to  any  publisher  of  a  newspaper,  magazine  or  other  publication,  who 
broadcasts  or  publishes  an  advertisement  in  ^ood  faith,  without  knowledge 
of  its  false,  deceptive,  or  misleading  character. 

Broadcasting  of  Horse  Race  Information 

A  Florida  statute  of  1951  (Fla.Stats.  1951  §550.35)  prohibits  trans¬ 
mission  or  communication  by  any  means  whatsoever  of  horse  race  in¬ 
formation  between  one  hour  prior  to  the  first  race  and  thirty  minutes 
after  the  posting  of  the  official  results  of  each  race  ( 15  minues  after  the 
last  race).  The  State  Racing  Commission  may  by  rule  permit  immediate 
transmission  by  radio,  television,  or  press  wire  of  “any  pertinent  .in¬ 
formation  concerning  not  more  than  two  feature  races  each  week.*  It 
is  also  made  illegal  to  transmit  horse  race  information  for  illegal  gambling 
purposes. 


Harry  P.  Warner,  Chairman 
Ernest  W.  Jennes  Monroe  Oppenheimer 

Samuel  Miller  Vincent  Pepper 

Vail  Pischke 


Editor 
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Child  Labor  Laws 

Appearance  of  child  actors  on  radio  and  television  is  given  statutory 
recognition  by  Chapter  1019  of  the  California  Statutes  of  1951.  A  new 
subdivision  (c)  is  added  to  Section  1394.5  of  the  Labor  Code,  to  pro¬ 
vide  that  nothing  in  that  article  or  Article  2  of  Chapter  2  of  the  Code 
should  prohibit  “The  appearance  of  any  minor  in  any  radio  or  television 
broadcasting  exhibition,  where  the  minor  receives  no  compensation 
directly  or  indirectly  therefor,  and  where  the  engagement  of  the  minor 
is  limited  to  a  single  appearance  lasting  not  more  than  one  hour,  and 
where  no  admission  fee  is  charged  for  the  radio  broadcasting  or  tele¬ 
vision  exhibition.”  Under  Section  1395  as  amended,  a  minor  may  be 
employed  in  the  “presentation  of  any  drama,  legitimate  play,  or  in  any 
radio  oroadcasting  or  television  studio”  on  written  consent  of  the  Labor 
Commissioner. 

Defamation  by  Political  Broadcasts 

Three  states  (Maryland,  Missouri,  and  South  Carohna)  enacted 
legislation  in  1952  exempting  a  broadcaster  from  liability  for  defamatory 
or  libelous  statements  by  a  candidate  for  public  oflBce  if  the  broadcaster 
cannot  censor  the  publication  or  utterance  under  statute  or  F.C.C.  regu¬ 
lations.  ^  The  South  Carolina  statute  requires  an  announcement  at  the 
conclusion  of  the  broadcast  that  “The  broadcast  you  have  just  heard 
was  not  censored  in  accord  with  the  immunity  from  censorship  extended 
legally  qualified  political  candidates.”  Query  the  constitutionality  of 
this  provision,  which  would  seem  to  infringe  on  the  field  where  federal 
regulation  of  broadcasting  is  exclusive.  The  Maryland  statute  gives 
absolute  immunity  only  as  to  statements  made  by  a  candidate  “as  to  his 
opponent  or  opponents  for  the  particular  oflBce  he  seeks”;  as  to  de¬ 
famatory  or  libelous  statements  by  the  candidate  about  anyone  else, 
such  person  is  limited  in  any  suit  against  the  broadcaster  of  his  agents 
or  employees  to  such  damages  as  may  be  compensatory  for  actual  injury 
suflFered,  unless  actual  malice  is  shown,  in  which  case  punitive  damages 
may  be  allowed.^ 

A  Minnesota  statute  of  1951  (Ch.  532;  Minn.Stats.  §544.043)  pro¬ 
vides  that  “In  an  action  for  damages  for  any  defamatory  statement 

Eublished  or  uttered  in  or  as  nart  of  a  visual  or  sound  radio  broadcast 
y  anyone  other  than  the  owner,  licensee,  or  operator  or  agent  or  em¬ 
ployee  of  any  radio  broadcasting  station  or  network  of  stations,  the 
defendant  may  show  in  his  defense  that  he  used  due  care  to  prevent 
the  publication  or  utterance  of  such  statement.” 


*  Md.  Laws  of  1952,  ch.  51,  adding  §19A  to  Md.  Ann.  Code  (1951  ed.). 
Art.  76;  Mo.Rev.Stat.  1949,  §537.105  (1952  Supp.);  S.C.Acts  of  1952,  ch.  . 

*  These  provisions  were  added  to  the  Maryland  bill  by  amendment.  The 
Maryland  statute,  for  reasons  not  immediately  apparent,  is  inserted  in  the  Mawland 
Code  in  the  title  "Pleadings,  Practice  and  Process  at  Law,”  subtitle  “Pleadings.^ 
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False  Reports  to  Radio  or  Television  Stations 

Practical  jokers  and  poison-pen  artists  are  condemned  by  a  Penn¬ 
sylvania  statute  (Penna.  Stat.  Ann.  §4413.1  (1951  Supp.))  providing 
that  “Whoever  maliciously  states,  delivers,  or  transmits  by  any  means 
whatever  to  the  owner,  agent,  or  employee  of  a  radio,  television  or 
facsimile  broadcast  station  or  studio,  or  to  any  person  intending  the 
same  for  broadcasting,  any  false  or  libelous  statement,  view,  scene,  or 
matter,  shall  be  imprisoned  not  exceeding  one  (1)  year  or  fine  not 
exceeding  one  thousand  dollars  ($1,000),  or  both.”  Section  4413,  an 
earlier  enactment,  makes  the  same  provision  as  to  newspapers,  maga¬ 
zines,  and  other  publications. 

Issuance  of  Special  Automobile  License  Plates  to  Radio  Amateurs 

A  recent  innovation  is  the  issuance  of  special  automobile  license 
plates  to  amateur  station  licensees,  bearing  their  call  letters  instead  of 
the  ordinary  license  number.  Florida  was  apparently  the  first  state  to 
authorize  such  license  plates,  in  1949,^  and  some  fifteen  additional  states 
have  since  taken  similar  action.^  The  justification  for  the  special  priv¬ 
ilege  thus  granted  is  the  public  service  rendered  by  the  amateur 
operators.®  An  additional  fee,  usually  $1.00,  is  generally  provided  for 
and  special  provisions  are  made  in  connection  with  sale  or  transfer  of 
the  automobile.  The  Georgia  statute  acids  a  provision  that  “No  person 


*See  Fla.Stats.  1951,  §320.083. 

‘Ala.Laws  1951,  No.  359,  Ala.Code,  tit.  36,  §75(4);  Ga.Laws  1951,  No.  424; 
Ky.Sess.  Acts  1952,  ch.  119;  Minn.Laws  1951,  ch.  6M,  Minn.Stats.  1949,  §168.12(2); 
Miss.Laws  1950,  ch.  484,  Miss.Code  §9352-15.5;  Mo.Rev.Stat.  §§301.133,  301.135, 
301.137  (1951  Supp.);  Nevada  Stats.  1951  ch.  253;  N.C.Sess.Laws  1951,  ch. 
1099  (permanent  plates);  N.D.Laws  1951,  ch.  235;  Ohio  Laws  1951,  p.  788;  Tenn. 
Pub.Acts.  1951,  ch.  67;  Va.Acts  1952,  ch.  675,  Va.Code  §46-22.1  (special  separate 
tag  to  be  attached  to  license  plate);  Wis.Laws  1951,  ch.  234,  Wis.Stats.  §85.01 
(6)(e). 

The  Wisconsin  statute  in  terms  applies  only  to  operators  of  mobile  amateur 
stations,  but  the  Motor  Vehicle  Department  has  interpreted  it  as  authorizing  issu¬ 
ance  of  call  letter  license  plates  to  any  amateur  station  licensee. 

Call  letter  license  plates  are  issued  in  Louisiana  in  conformity  with  a  House 
Concurrent  Resolution  adopted  at  the  regular  session  of  the  1950  legislature  but 
apparently  not  included  in  the  statute  book. 

*  See,  e.g.,  the  preamble  to  the  Nevada  law,  which  reads  as  follows: 

“Whereas,  from  melting  snows  of  Cahfomia  through  the  flooded  valley 
of  the  Mississippi,  to  the  hurricane-lashed  shores  of  Florida,  the  amateur  radio 
operator  has  proven  his  worth  in  time  of  disaster  and  widespread  danger  to 
the  people;  and 

“Whereas,  he  has  been  directly  instrumental  by  the  dissemination  of 
information  in  saving  life  and  property  at  times  when  regular  communication 
facilities  were  disrupted;  and 

“Whereas,  his  services  in  locating  travelers  and  persons  whose  where¬ 
abouts  are  imknown,  and  in  numerous  instances  when  disaster  and  storm  have 
threatened,  he  has  been  a  boon  to  mankind  [sic];  and 

(Continued  on  next  page) 
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under  the  provisions  of  this  Act  shall  receive  compensation  in  any  form 
for  his  services  in  making  amateur  radio  communication  available  to 
the  public,  individual,  firms,  corporations,  and  organizations,”  although 
this  would  seem  to  be  no  business  of  the  State  of  Georgia. 

In  a  comparable  number  of  states  bills  have  been  introduced  but 
have  not  become  law,  whether  by  reason  of  non-action,  adverse  action 
of  the  committee  or  of  one  house,  or  veto.*' 


Political  Advertising 

A  new  Wisconsin  statute,  chapter  307  of  the  Laws  of  1951 
(§12.14(l)(b)  of  the  Wisconsin  Statutes)  provides  that 

“No  licensee,  agent,  or  employee  of  any  radio  or  television  station  shall 
broadcast  or  cause  to  be  broadcast  over  any  radio  or  television  facilities,  any 
matter,  paid  for  or  to  be  paid  for,  which  is  intended  or  tends  to  influence, 
directly  or  indirectly,  any  voting  at  any  election  or  primary  unless  an  an- 
noimcement  shall  be  made  at  either  tlie  beginning  or  conclusion  of  any  pro¬ 
gram  in  wliich  such  material  is  used  that  the  time  is  paid  for  and  shall  tully 
and  fairly  disclose  the  true  identity  of  the  person  or  persons  by  whom  or 
in  whose  behalf  payment  for  such  services  is  made  or  is  to  be  made  and  the 
full  name  of  any  candidate  on  whose  behalf  the  matter  is  broadcast.” 

A  corresponding  amendment  to  Section  12.15(1)  provides  that 

“(b)  No  licensee,  agent,  or  employee  of  any  radio  or  television  facility 
shall,  directly  or  indirectly,  solicit,  receive,  or  accept  any  payment,  promise, 
or  compensation,  nor  shall  any  person  pay  or  promise  to  pay,  or  in  any  manner 
compensate  any  such  licensee,  agent,  or  employee,  directly  or  indirectly,  for 
influencing  or  attempting  to  influence  through  any  matter  broadcast  from 
such  facilities  any  voting  at  any  election  or  primary  through  any  means  what¬ 
soever,  except  through  matter  broadcast  as  provided  in  §12.14(1  )(b)  of  the 
Statutes.” 


(Continued  from  preceding  page) 

“Whereas,  there  are  approximately  173  licensed  amateur  radio  stations 
in  Nevada  ready  and  alert,  equipped  at  their  own  expense,  and  prepared  in 
any  emergency;  and 

“Whereas,  a  distinctive  automobile  license  plate  would  prove  of  great 
aid  to  the  highway  patrol,  sheriffs,  Red  Cross,  municipal  police  offleers,  and 
the  national  guard  in  locating  these  amateur  radio  operators  in  time  of  public 
or  private  neM;  .  .  .” 

The  Georgia  law  omits  the  flowery  language  in  the  first  paragraph  but  is 
otherwise  substantially  identical.  The  Tennessee  Taw  also  omits  the  rhetoric  and 
substitutes  for  the  fourth  paragraph  the  following: 

“Whereas,  his  services  to  civilian  defense  authorities,  in  this  period 
of  National  Emergency,  are  necessary  in  providing  radio  communications  to 
supplement  and,  when  necessary,  to  supplant  normal  facilities  for  vital  civilian 
defense  communications  channels;  .  .  .  ’ 

The  Canal  Zone  is  also  reported  to  issue  call  letter  license  plates. 

Arkansas  has  been  listed  as  issuing  such  plates,  but  this  is  incorrect  (informa¬ 
tion  from  Motor  Vehicle  Division). 

*  In  Massachusetts,  House  Resolve  2093  would  have  provided  for  a  study 
and  investigation  by  the  Registrar  of  Motor  Vehicles,  but  the  Senate  rejected  the 
proposal  on  March  5,  1952. 
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The  Alabama  House  of  Representatives  at  its  1951  session  approved 
a  bill  to  regulate  rates  charged  by  newspapers  and  radio  stations  for 
political  advertising.  However,  it  subsequently  voted  to  reconsider  the 
bill,  which  never  became  law. 

The  new  Texas  Election  Code  (Vernon’s  Texas  Stats.,  1952  Supp., 
Election  Code  Art.  14.10)  provides  that  “.  .  .  anything  .  .  .  broadcast 
over  a  radio  or  television  station  ...  in  favor  of  pr  in  opposition  to  any 
candidate,  in  consideration  of  the  receipt  or  promise  of  money  or  thing 
of  value,  shall  for  the  purposes  of  this  section  be  considered  as  political 
advertising. 

“No  political  advertising  shall  be  accepted  for  printing,  publishing, 
or  broadcasting  unless  it  is  signed  by  the  person  paying  for  same. 

“Such  advertising,  when  published,  printed,  or  broadcast,  shall  be 
labeled  as  political  advertising.” 

Privileged  Reports 

Montana  broadcasters  are  put  on  the  same  footing  as  newspaper 
editors  and  publishers  by  chapter  13  of  the  Montana  Laws  of  1951, 
which  amends  Section  94-2807  of  the  Montana  Revised  Code  of  1947  as 
follows; 

“No  reporter,  editor,  or  proprietor  of  any  newspaper,  nor  any  owner, 
licensee,  or  operator  of  a  visual  or  sound  radio  broadcasting  station  or  network 
of  stations,  nor  any  agent  or  employee  of  any  such  owner,  licensee,  or  operator, 
is  liable  to  any  prosecution  for  a  fair  and  true  report  of  any  judicial,  legisla¬ 
tive,  or  other  public  ofBcial  proceedings,  or  of  any  statement,  speech,  argu¬ 
ment,  or  debate  in  the  course  of  the  same,  except  upon  proof  of  malice  in 
making  such  report,  which  is  not  implied  from  the  mere  fact  of  publication 
Of  broadcast.” 

Protection  of  News  Sources 

The  question  of  protection  of  radio  reporters’  news  sources  was 
discussed  in  10  F.C.Bar  f.  212.'^  At  least  one  additional  state  in  1952 
extended  to  radio  and  television  reporters  protection  previously  accorded 
only  to  newspapermen.  The  Kentucky  statute  (Ky.Rev.Stat.  §421.100) 
now  provides  that 

“No  person  shall  be  compelled  to  disclose  in  any  legal  proceeding  or 
trial  before  any  court,  or  before  any  grand  or  petit  jury,  or  before  the  presid¬ 
ing  ofiBcer  of  any  tribunal,  or  his  agent  or  agents,  or  before  the  General  As¬ 
sembly,  or  any  committee  thereof,  or  before  any  city  or  county  legislative 
body,  or  any  committee  thereof,  or  elsewhere,  the  source  of  any  information 
procured  or  obtained  by  him,  and  published  in  a  newspaper  or  by  a  radio  or 
television  broadcasting  station  by  which  he  is  engaged  or  employed,  or  with 
which  he  is  connected.” 

’  On  August  6,  1952,  the  Supreme  Court  of  Japan  held  that  a  newspaper 
reporter  could  not  refuse  to  reveal  the  source  of  a  news  story,  rejecting  the  ap^al 
of  Kiyoshi  Ishii  of  the  newspaper  Asahi.  (United  Press  report).  A  similar  nuing 
was  made  by  the  Norwegian  High  Court  later  in  the  year. 
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Similar  action  was  taken  by  the  Montana  legislature  in  Chapter  56 
of  the  Laws  of  1951,  which  amended  Section  93-601-2  of  the  Montana 
Revised  Code  (1947)  to  extend  to  employees  of  “any  radio  broadcasting 
station,  or  any  television  station”  the  privilege  already  accorded  em¬ 
ployees  of  newspapers  or  press  associations  to  refuse  to  disclose  the 
source  of  information  procured  in  connection  with  the  editing,  publish¬ 
ing,  etc.,  of  a  newspaper  or  the  broadcasting  or  televising  of  news. 

Taxation 

A  Michigan  statute  (Act  204,  Public  Acts  of  1952)  imposes  on 
promoters  of  boxing  and  wrestling  matches  a  10  per  cent  (5  per  cent  in 
certain  cases)  tax  on  the  gross  receipts  “from  whatever  source  derived, 
except  from  the  sale  of  food,  refreshments,  and  programs.”  Presumably 
the  quoted  phrase  includes  receipts  from  sale  of  radio  and  television 
rights.® 

An  Ohio  enactment  (Laws  of  1951,  p.  793)  amends  Section  5388 
of  the  Ohio  General  Code  to  add  “all  engines,  machinery,  tools,  imple¬ 
ments,  and  other  equipment  used  in  radio  and  television  broadcasting” 
to  the  hst  of  machinery,  etc.,  of  a  manufacturer  or  used  in  mining, 
operation  of  stone  or  gravel  plants,  agriculture,  operation  of  laundries, 
towel  and  linen  supply  and  dry  cleaning  plants  which  are  assessed  at 
50  per  cent  of  their  true  value  instead  of  the  standard  70  per  cent. 

A  bill  introduced  in  the  New  York  Senate  but  not  enacted  (S.Int. 
2170)  would  have  enabled  any  city  of  the  state  having  a  population 
of  1,000,000  or  more  ( i.e..  New  York  City )  to  impose  a  tax  not  in  excess 
of  5  per  cent  of  the  gross  cost  to  the  sponsor  thereof  of  that  part  of  a 
radio  or  television  program,  any  portion  of  which  is  used  as  an  adver¬ 
tising  medium,  which  originates  in  such  city. 

An  Oklahoma  proposal,  also  not  enacted  (House  Bill  458)  would 
have  imposed  a  privilege  tax  on  radio  stations  and  a  5  per  cent  gross 
receipts  tax.  The  privilege  tax  would  have  been  at  the  rate  of  ten  cents 
per  watt. 


Televising  and  Broadcasting  of  Official  Proceedings 

A  controversial  New  York  statute  (Chapter  241,  Laws  of  1952) 
adds  a  new  Section  52  to  the  Civil  Rights  Law,  providing  that 

“No  person,  firm,  association  or  coiporation  shall  televise,  broadcast, 
take  motion  pictures  or  arrange  for  the  televising,  broadcasting,  or  taking  of 
motion  pictures  within  this  state  of  proceedings,  in  which  the  testimony  of 
witnesses  by  subpoena  or  other  compulsory  process  is  or  may  be  taken,  con¬ 
ducted  by  a  court,  commission,  committee,  administrative  agency,  or  other 
tribunal  in  this  state. 

“Any  violation  of  this  section  shall  be  a  misdemeanor.” 


•See  10  F.C.Bar  J.  218,  11  F.C.Bar  J.  179,  12  F.C.Bar  J.  94. 
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Governor  Dewey  in  signing  the  bill  filed  a  memorandum  reading 
as  follows: 

“This  bill  prohibits  the  televising,  broadcasting,  or  taking  of  motion  pic¬ 
tures  at  any  onicial  proceeding  at  which  the  testimony  of  witnesses  is  or 
may  be  compelled  by  subpoena. 

“It  is  basic  to  our  concept  of  justice  that  a  witness  compelled  to  testify 
have  a  fair  opportunity  to  present  his  testimony.  No  right  is  more  funda¬ 
mental  to  our  traditional  liberties.  The  use  of  television,  motion  pictures, 
and  radio  at  such  proceedings  impairs  this  basic  right.  Batteries  of  cameras, 
microphones,  and  glaring  lights  carry  with  them  attendant  excitement,  dis¬ 
tractions,  and  the  potential  for  improper  exploitation  and  intolerable  sub¬ 
version  of  the  rights  of  the  witness.  OfBcial  proceedings  must  not  be  con¬ 
verted  into  indecorous  spectacles. 

“It  is  di£Bcult  enough  for  the  ordinary  witness  to  overcome  nervousness 
in  the  presence  of  a  large  room  full  of  people,  a  court,  jury,  or  investigating 
committee  and  the  press.  It  is  impossible  if  the  witness  is  placed  in  front 
of  glaring  lights  and  knows  he  is  being  seen  or  heard  by  millions  of  people. 

“The  liberties  upon  which  our  freedom  depends  have  their  basis  in  the 
rights  of  the  individual.  They  should  be  no  less  inviolate  because  the  indi¬ 
vidual  whose  rights  are  subverted  is  unpopular  or  even  a  criminal.  Preserva¬ 
tion  of  fair  and  orderly  procedures  is  the  best  guarantee  against  destruction 
of  freedom  for  all. 

“The  bill  is  approved.” 

Another  bill  (S.Int.  11)  would  have  prohibited  only  telecasts  from 
courts.  The  bill  enacted,  of  course,  covers  more  than  telecasting  and 
more  than  court  proceedings. 

Another  bill  (S.Int.  266),  introduced  but  not  enacted,  would  have 
added  a  paragraph  to  Section  50  of  the  Civil  Rights  Law,  providing 
that  “The  use  in  a  broadcast  or  telecast  by  radio  or  television  of  the 
name,  portrait,  or  picture  of  any  living  person  shall  be  deemed  a  use 
in  violation  of  this  section  by  the  person,  firm,  or  corporation  sponsoring 
the  program  during  which  such  use  occurred;  and  the  person,  firm,  or 
corporation  making  such  use  of  such  name,  portrait,  or  picture,  without 
having  first  obtained  the  consent  required  by  this  section,  is  guilty  of 
a  misdemeanor.”  How,  if  this  bill  had  been  enacted,  a  television  station 
could  have  telecast  a  baseball  game,  parade,  fire,  train  wreck,  or  any 
other  unrehearsed  event  is  not  dear.  More  thoughtful  legislators  prob¬ 
ably  had  this  in  mind  in  failing  to  approve  the  bill. 

A  limited  California  enactment  provides  that  “no  hearing  [before 
a  special  crime  study  commission]  shall  be  televised  or  broadcast  by 
radio,  nor  shall  any  mechanical,  photographic,  or  electronic  record  of 
the  proceedings  at  any  hearing  be  televised  or  broadcast  by  radio.” 
(Caf.Stats.  1951,  ch.  902,  amending  Penal  Code  §6028.1). 

Television  in  Automobiles 

Additional  statutes  prohibiting  television  forward  of  the  back  of 
the  driver’s  seat  or  visible  to  the  driver  while  operating  the  motor 
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vehicle®  include  Cal.  Stats.  1951,  ch.  1628,  Vehicle  Code  §604.13;  Ala. 
Code,  tit.  36,  §58(35)  (Supp.  1951);  Ariz.  Code  Ann.  §66-182c  (Supp. 
1951);  W.Va.  Code  Ann.  §1721(446)  (Supp.  1951). 

Miscellaneous 

An  Oklahoma  statute  of  1951  (Laws  of  1951,  p.  64,  §1,  amending 
Okla.Stats.Ann.  §1015)  accords  “newspaper  men  from  recognized  news¬ 
papers,  press,  and  wire  services,  and  radio  reporters”  the  dubious 
privilege,  upon  proper  identification,  application,  and  approval  of  the 
warden,  of  witnessing  executions. 

Radio  stations  are  put  on  a  par  with  newspapers  under  the  Indiana 
election  laws  by  a  1951  amendment  (Ind.Acts  1951,  ch.  85)  granting  to 
radio  stations  tne  privilege  already  accorded  newspapers  of  appointing 
watchers  for  voting  places,  having  a  representative  present  in  the  “voting 
room”  during  an  election  and  receiving  a  certificate  of  the  vote  from 
the  clerk  of  the  circuit  court. 

Two  bills  introduced  in  the  New  York  legislature  but  not  enacted 
( S.Int.  2264,  A.Int.  2486 )  would  have  extended  to  “a  newscaster  actively 
and  regularly  employed  in  broadcasting  news  on  radio  or  television” 
the  exemption  from  jury  duty  now  granted  newspapermen  by  the 
Judiciary  Law. 


V. 


Federal  Legislation  Affecting  Radio 
and  Television 

Fees  for  Special  Services 

The  subject  of  federal  license  fees  for  special  services  was  first 
discussed  in  a  report  of  the  Senate  Committee  on  Expenditures  in  the 
Executive  Departments  (S.Rep.  2120,  81st  Cong.),  discussed  in  11 
F.C.Bab  J.  177.  Subsequently,  Congress  in  the  Independent  OflBces 
Appropriation  Act,  1952,  Pub.  L.  137  (82nd  Cong.)  provided  in  Title  V 
that- 


“It  is  the  sense  of  the  Congress  that  any  work,  service,  publication,  re¬ 
port,  document,  benefit,  privilege,  authority,  use,  franchise  license,  permit, 
certificate,  registration,  or  similar  thing  of  value  or  utility  performed,  furnished, 
provided,  granted,  prepared,  or  issued  by  any  Federal  agency  (including 
wholly  owned  Government  corporations  as  defined  in  the  Government  Corpora¬ 
tion  Control  Act  of  1945)  to  or  for  any  person  (including  poups,  associa¬ 
tions,  organizations,  partnerships,  corporations,  or  businesses),  exc-ept  those 


•See  10  F.C.Bar  J.  215,  11  F.C.Bar  J.  131,  12  F.C.Bar  J,  41,  94. 
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engaged  in  the  transaction  of  official  business  of  the  Government,  shall  be 
selTsustaining  to  the  full  extent  possible,  and  the  head  of  each  Federal  agency 
is  authorized  by  regulation  (which,  in  the  case  of  agencies  in  the  executive 
branch,  shall  be  as  uniform  as  practicable  and  subject  to  such  policies  as  the 
President  may  prescribe)  to  prescribe  therefor  such  fee,  charge,  or  price,  if 
any,  as  he  shall  determine,  in  case  none  exists,  or  redetermine,  in  case  of  an 
existing  one,  to  be  fair  and  ecpiitable  taking  into  consideration  direct  and 
indirect  cost  to  the  Government,  value  to  the  recipient,  public  policy  or  interest 
served,  and  other  pertinent  facts,  and  any  amount  so  determined  or  redeter¬ 
mined  shall  be  collected  and  paid  into  the  Treasury  as  miscellaneous  receipts: 
Provided,  That  nothing  contained  in  this  title  shall  repeal  or  modify  existing 
statutes  prohibiting  the  collection,  fixing  the  amount,  or  directing  the  disposi¬ 
tion  of  any  fee,  ^arge,  or  price:  Provided  further.  That  nothing  contained 
in  this  title  shall  repeal  or  modify  existing  statutes  prescribing  bases  for 
calculation  of  any  fee,  charge  or  price,  but  this  proviso  shall  not  restrict  the 
redetermination  or  recalculation  in  accordance  with  the  prescribed  bases  of 
the  amount  of  any  such  fee,  charge,  or  price." 

Little  has  been  done  bv  any  agency  under  this  provision.  The 
F.C.C.,  in  a  letter  to  the  Buaget  Bureau,  nas  opposed  the  imposition  of 
fees,  reportedly  on  the  grounds  that  difficult  bookkeeping  problems 
would  be  involved  and  that  amateurs,  muncipalities,  etc.,  whose  appli¬ 
cations  make  up  a  large  part  of  the  Commission’s  work  cannot  pay  high 
fees.  Rep.  O’Konski  of  Wisconsin,  however,  although  he  is  himself  a 
broadcasting  licensee,  has  advocated  the  charging  of  fees  in  connection 
with  broadcast  applications.*  He  contendecC  somewhat  misleadingly, 
that  radio  and  television  stations  “all  got  their  licenses  for  free  [sic],” 
although  he  subsequently  qualified  this  by  stating  that  they  paid  nothing 
to  the  Government  of  the  United  States  for  their  licenses.  He  also 
characterized  the  radio  and  television  industry  as  “the  most  favored 
industry  in  the  United  States  today,  I  might  say,  in  the  world.”  Mr. 
O’Konski  promised  to  propose  an  amendment  to  the  McFarland  Bill  to 
“make  the  radio  and  television  industry  foot  the  bill,”  but  he  did  not 
do  so. 

Performing  and  Recording  Rights  in  Nondramatic  Literary  Works 

Section  1(c)  of  the  Copyright  Cfxle  (17  U.S.C.)  formerly  gave  the 
copyright  owner  the  right 

“To  deliver,  or  authorize  the  delivery  of,  the  copyrighted  work  in  public 
for  profit  if  it  be  a  lecture,  sermon,  address,  or  similar  production.” 

Public  Law  575,  66  Stat.  752  (the  Bryson  Bill),  approved  July  17,  1952, 
to  become  effec-tive  January  1,  1953,  amends  this  to  read  as  follows: 

"To  deliver,  authorize  the  delivery  of,  read,  or  present  the  copyrighted 
work  in  public  for  profit  if  it  be  a  lecture,  sermon,  address,  or  similar  pro¬ 
duction,  or  other  nondramatic  literary  work;  to  make  or  procure  the  maldng 


*97  Cong.Rec.  2577  (March  19,  1952). 
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of  any  transcription  or  record  thereof  by  or  from  which,  in  whole  or  in  part, 
it  may  in  any  manner  or  by  any  method  be  exhibited,  delivered,  presented, 
produced,  or  reproduced:  and  to  play  or  perform  it  in  public  for  profit,  and 
to  exhibit,  represent,  produce,  or  reproduce  it  in  anv  manner  or  by  any  method 
whatsoever.  The  damages  for  the  infringement  by  broadcast  of  any  work 
referred  to  in  this  subsection  shall  not  exceed  the  sum  of  $100  where  the 
infringing  broadcaster  shows  that  he  was  not  aware  that  he  was  infringing 
and  that  such  infringement  could  not  have  been  reasonably  foreseen.” 

The  report  of  the  House  Committee  on  the  Judiciary  (H.Rep.  1160) 
gives  the  following  explanation  of  the  bill: 

‘The  failure  to  extend  performing  and  recording  rights  to  literary  works 
such  as  books  and  poems,  at  the  time  the  copyright  law  was  enacted  in  1909, 
was  due  to  the  status  of  the  arts  at  that  time.  The  development  of  improved 
technical  devices  has  demonstrated  a  gap  in  our  law  not  now  found  in  the 
copyright  law  of  other  leading  nations.  Today,  the  hearing  public  as  a 
market  for  literary  work  is  becoming  as  important  as  the  reading  public.  This 
amendment  will  thus  correct  an  inequity  to  authors  and  proprietors  of  literary 
works. 

‘The  provisions  of  subsection  (c)  of  section  1  of  the  present  law  ex¬ 
tends  public  performance  rights  to  lectures,  sermons,  addresses,  and  similai 
works  with  a  ‘for  profit’  limitation.  No  recording  rights  are  extended  in  this 
case. 

‘The  provisions  of  subsection  (d)  of  section  1  of  the  present  law  extends 
public  performance  rights  to  dramatic  works  without  a  ‘for  profit’  limitation. 
Recording  rights  are  extended  to  dramatic  works. 

‘‘Under  the  present  law  if  an  author  dramatizes  his  poems,  short  stories, 
magazine  articles,  or  novels  in  a  play  before  pubUshing  them  in  a  book,  he 
is  protected  against  unauthorized  penormance  as  the  author  of  tlie  play.  If 
they  are  first  recited  orally,  their  dehvery  may  be  protected  as  a  lecture,  ad¬ 
dress,  sermon,  or  other  similar  production.  If  the  poems  are  copyrighted  as 
a  lyric  of  a  musical  composition,  their  performance  is  likewise  covered.  How¬ 
ever,  if  the  poems,  short  stories,  magazine  articles,  or  novels  are  published  in 
book  form  and  copyrighted,  the  copyright  statute  gives  no  performance  pro¬ 
tection.  Moreover,  it  has  been  held  that  their  subsequent  reproduction  in  a 
copyrighted  play  does  not  establish  performance  protection  as  to  the  works 
originally  copyrighted  in  book  form. 

‘‘H.R.  3589,  in  the  form  in  which  it  was  originally  introduced  would 
have  extended  the  coverage  of  subsection  (d)  to  literary  works  not  enumerated 
in  subsection  (c)  and  this  would  have  granted  to  such  works  public  perform¬ 
ance  rights  even  if  the  performance  was  not  ‘for  profit.’  This  might  have 
the  resmt  that  a  teacher  reading  excerpts  from  a  copyrighted  schoolbook  in 
a  schoolroom,  a  minister  reading  from  text  in  a  church,  or  a  speaker  at  a 
civic  meeting  would  be  held  to  have  infringed  the  copyright.  Accordingly, 
with  respect  to  performance  rights  in  literary  works  other  than  dramatic,  it 
is  believed  that  the  limitation  ‘for  profit’  is  a  necessary  addition  and  it  can 
most  appropriately  be  accomplished  bv  an  extension  of  subsection  (c)  rather 
than  by  amendment  to  subsection  (d). 

“Although  by  extending  subsection  (d)  to  include  hterary  works  not 
enumerated  in  suDsection  (c),  the  unamended  bill  would  have  extended  re¬ 
cording  rights  to  such  works,  it  would  not  thereby  have  extended  recording 
ri^ts  to  lectures,  sermons,  addresses,  and  similar  works  enumerated  in  sub¬ 
section  (c).  'This  omission  was  not  intended  by  the  sponsors  of  the  bill.  The 
amen^ent  of  subsection  (c)  in  the  amended  bill  rectifies  this  oversight  by 
including  a  provision  as  to  recording  rights  in  all  nondramatic  literary  wmrks. 
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“It  is  intended  that  all  recordation  rights  in  nondramatic  literary  works 
will  be  protected  and  this  protection  includes  any  subsequent  recordation  or 
coding  of  the  original  record.  The  public  TCriormance  of  the  works  em¬ 
bodied  in  such  recordations  will  be  protectea  only  if  such  performance  is 
made  for  profit,  so  that  such  performances  will  to  protected  to  the  same 
extent  as  deliveries,  readings,  and  performances  in  person. 

“Nothing  in  this  provision  is,  of  course,  intended  to  modify  or  restrict 
the  established  doctrine  of  fair  use. 

“If  it  is  recognized  that  an  individual  has  a  proprietary  interest  in  the 
performance  of  that  which  he  creates  and  is  entitlea  to  compensation  and 
credit  for  use  thereof,  as  evidenced  by  that  recognition  for  music  and  certain 
kinds  of  literary  works  and  drama,  it  appears  to  be  unfair  and  illogical  to 
except  books  and  poems.  At  present  the  author  of  books  and  poems  may 
have  his  works  performed  without  credit  to  him.  In  fact  the  authors  con¬ 
tend  that  if  the  work  is  not  protected,  they  cannot  influence  the  presentation 
and  certain  types  of  presentation  may  actually  harm  the  author's  reputation. 
Accordingly,  the  contention  that  performance  enhances  the  popularity  of  the 
author’s  work  and  should  be  free  of  copyright  protection  is  subject  to  quali¬ 
fication. 

“It  is  the  intention,  while  extending  recording  rights  to  literary  works, 
not  to  disturb  the  users  of  copyrighted  musical  compositions,  consisting  of 
words  and  music,  in  their  rights  to  exercise  the  compulsory  license  provisions 
of  subsection  1  (e)  as  they  affect  the  use  of  the  unitary  work.  The  Circuit 
Court  of  Appeals  for  the  Second  Circuit  held  in  Edward  B.  Marks  Music 
Carp.  V.  Jerry  Vogel  Music  Co,  ( 140  F.  2d  266,  1944 )  and  in  Shapiro  Bern¬ 
stein  ir  Co.,  Inc.,  v.  Jerry  Vogel  Music  Co.,  Inc.  ( 161  F.  2d  406,  1946,  writ 
of  certiorari  denied  May  5,  1947),  that  the  words  and  music  of  a  song  con¬ 
stitute  a  ‘musical  composition’  in  which  the  two  contributions  merge  into  a 
single  work  to  be  performed  as  a  unit  and  are  as  little  separable  for  purposes 
of  the  copyright  as  are  the  individual  musical  notes  which  constitute  the 
melody.  The  bill  is  not  intended  to  alter  this  judicial  interpretation.” 

The  N.A.R.T.B.  oppo.sed  the  bill  as  originally  drafted,^  although 
its  witness  conceded  that  .  .  on  principle  it  is  diflBcult  to  disagree 
with  the  proposition  that  an  author  should  be  compensated  for  the 
planned  commercial  use  that  a  broadcasting  station  makes  of  his  work.’’^ 
'The  second  sentence  of  Section  1(c)  was  apparently  added  as  a  con¬ 
cession  to  the  broadcasting  industry;  it  did  not  appear  in  the  bill  as 
reported  out  of  committee,  but  was  added  during  the  course  of  passage 
in  the  House.® 

The  Senate  amended  the  bill  to  make  the  phrase  “for  profit”  read 


’  See  testimony  of  Vincent  Wasilewski,  Esq.,  Hearings  on  H.R.  3589,  Serial 
No.  4  (1951)  pp.  1^22. 

^  Ibid.,  p.  17,  quoted  in  H.Rep.  1160,  p.  3, 

*The  House  Report  (H.Rep.  1160,  p.  4)  noted  that  the  N.A.R.T.B.  had 
recommended  that  the  $250  minimum  statutory  damage  clause  be  replaced  by  a 
provision  whereby  the  infringers  would  be  liable  for  actual  damages,  but  com¬ 
mented  that  “It  is  believed  that  the  subject  of  damages  which  affects  many  of  the 
other  provisions  of  the  copyright  law  requires  special  study  as  a  separate  problem 
or  in  relation  to  a  complete  revision  of  that  law.”  The  second  sentence  of  1(c) 
was  added  by  an  amendment  offered  by  Rto.  Rogers  of  Colorado  and  adopted  with¬ 
out  debate.  98  Cong.Rec.  2441  (March  l7,  1952). 
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“for  pecuniary  profit.”  The  Conference  Committee  deleted  the  word 
“pecuniary,”  giving  the  following  explanation:^ 

“The  conferees  believe  that  the  objective  of  the  first  Senate  amendment 
is  obtained  without  the  addition  of  the  word  ‘pecuniary’  and  that  the  addi¬ 
tion  of  such  word  may  create  uncertainties  in  the  law.  Tbe  concept  of  ‘public 
performance  for  profit’  has  been  in  the  copyright  law  since  1909  and  the 
courts  have  construed  the  phrase  to  mean  a  material,  tangible,  commercial 
profit.  The  inclusion  of  the  word  ‘pecuniary’  might  cast  doubt  upon  the 
phrase  ‘public  performance  for  profit’  appearing  elsewhere  in  the  law.  The 
use  of  oifFerent  language  to  achieve  the  same  result  in  the  same  law  appears 
to  be  undesirable. 

“Accordingly,  the  conferees  have  agreed  to  strike  out  the  Senate  amend¬ 
ment  number  1  with  the  understanding  that  the  word  ‘profit’  as  used  in  the 
bill  refers  only  to  a  pecuniary  remuneration.’’ 

Whether  this  bit  of  legislative  history  affects  the  status  of  sustaining 
programs  is  not  clear.® 

Taxation  of  Receipts  for  Broadcasting  and  Telecasting  Boxing  and 
Wrestling  Matches 

Several  states  tax  revenue  received  by  promoters  of  boxing  and 
wrestling  matches  from  sale  of  radio,  television,  and  motion-picture 
rights.®  Public  Law  454  (  82nd  Cong.),  66  Stat.  392,  approved  July  5, 
1952,  makes  the  same  provision  for  the  District  of  Columbia.  'ITie  tax 
is  fixed  at  10  per  cent  of  the  gross  receipts,  but  amateur  matches  sanc¬ 
tioned  by  the  A.A.U.  are  exempt.  'The  funds  go  to  the  Boxing  Commis¬ 
sion. 


*  Conference  Report,  H.Rep.  2470. 

*  See  testimony  of  Vincent  Wasilewski,  loc.cit.  supra,  p.  16:  “Under  the 
present  law,  the  copyright  proprietor’s  consent  is  required  for  the  public  ‘perform¬ 
ance  for  profit’  of  copyrighted  music.  .  .  .  The  law  requires  the  consent  if  the 
performance  of  the  music  is  for  profit,  and  under  court  interpretations  the  broad¬ 
casters  must  have  a  license  for  sustaining  as  well  as  commercial  programs.  As  a 
result,  all  performances  of  music  over  broadcasting  stations  are  treated  as  if  for 
profit,  under  the  Copyright  Act,  even  though  they  may  not  be,  but  instead  are  what 
we  call  sustaining  programs.  .  .  .’’ 

‘See  10  F.C.Bar  J.  218,  11  F.C.Bar  J.  179,  12  F.C.Bar  J.  94,  266. 
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Recent  Court  and  Agency  Decisions 

Applications— Conditional  Grant— Alternative  Proposals  (Beaumont 
Broadcasting  Corp.  v.  F.C.C./  7  R.R.  2149  (1952)). 

Beaumont  Broadcasting  Company  and  Ozarks  Broadcasting  Com¬ 
pany  were  licensees  of  existing  stations  operating  on  560  kc.  Beaumont 
applied  for  an  increase  in  power  to  5000  watts.  TTie  Commission  granted 
the  application  without  hearing.  Ozarks,  however,  had  also  applied  for 
increase  in  power,  and  interference  would  result  if  both  applications 
were  granted.  This  had  apparently  been  overlooked  by  the  Commission 
in  making  the  grant  to  Ozarks.  Ozarks  petitioned  for  modification  of 
the  grant  to  Beaumont.  The  Commission  modified  the  grant  to  make 
it  suoject  to  any  interference  that  might  result  from  Ozarks’  projected 
operation  with  increased  ^wer.  Beaumont,  although  given  the  oppor¬ 
tunity  to  reject  this  conditional  grant,  did  not  do  so.  Hearing  was 
subsequently  held  on  Ozarks’  application,  with  Beaumont  participating 
in  opposition,  and  the  application  was  granted.  Beaumont  appealed. 

Beaumont  claimed  on  appeal  that  it  had  been  illegally  deprived 
of  a  comparative  hearing  with  the  Ozarks  application.  The  court 
rejected  this  argument.  By  accepting  the  conditional  grant,  instead  of 
demanding  a  comparative  hearing  as  it  could  have  done,  Beaumont 
waived  the  right  to  comparative  consideration.  Neither  the  Communi¬ 
cations  Act  nor  the  Fifth  Amendment  precludes  the  Commission  from 
making  a  conditional  grant  such  as  it  did  here. 

Another  issue  in  the  case  had  to  do  with  evidence  of  alternative 
proposals.  Ozarks’  engineering  witness  had  testified  that  he  was  unable 
to  design  a  practicable  directional  array  that  would  afford  protection  to 
all  stations  operating  on  560  kc.  Beaumont  on  cross-examination 
attempted  to  show  that  there  were  one  or  two  directional  antenna 
systems  which  could  afford  such  protection.  The  hearing  examiner 
refused  to  permit  this  line  of  cross-examination  and  the  Commission 
affirmed  him  on  the  ground  that  an  alternative  antenna  system  was  not 
in  issue  and  that  Beaumont’s  proffer  was  not  preceded  by  a  sufficient 
opportunity  for  Ozarks  to  meet  technical  matters  covered  by  the  proffer. 
The  court  held  that  this  was  error,  and  that  there  had  been  an  abuse  of 
discretion  in  limiting  Beaumont’s  cross-examination.  The  court  said 
that  the  question  was  not  whether  Beaumont’s  rather  than  Ozarks’ 
antenna  proposal  should  have  been  adopted  but  whether  the  public 
interest  would  be  served  by  a  grant  to  Ozarks  with  attendant  interfer¬ 
ence  when  such  interference  might  be  eliminated  by  an  antenna  design 
not  advanced  by  Ozarks.  While  Beaumont  could  probably  have  sub¬ 
mitted  the  other  antenna  designs  before  the  hearing  began,  a  substantial 
percentage  of  the  population  served  by  Beaumont  would  suffer 
interference  from  Ozarks’  authorized  operation.  “In  balancing  these 
competing  considerations,  we  also  note  the  absence  of  specific  notice 
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by  rule  or  otherwise  requiring  submission  of  Beaumont’s  proffered 
evidence  in  advance  of  hearing.  Admittedly,  advance  submission  of 
this  technical  data  would  promote  efficiency  and  expedition  of  the 
administrative  hearings.  Nevertheless,  we  think  that  under  all  these 
circumstances,  controlling  weight  could  not  be  given  to  the  desirability 
of  efficiency  and  expedition  in  hearing  procedures,  thereby  foreclosing 
consideration  of  factors  vital  to  the  issue  of  whether  Ozarks’  proposal 
is  consistent  with  the  public  interest.” 

The  Commission  subsequently  petitioned  the  court  to  amend  its 
opinion  with  respect  to  this  latter  point.  The  Commission  contended 
that  the  court’s  decision  should  be  limited  to  the  facts  of  the  particular 
case  and  the  issue  of  prior  notice  of  the  alternative  proposal,  and  that 
the  court  should  not  pass  on  the  broader  issue,  “neither  presented  by 
the  facts  of  this  case  or  argued  by  the  Commission  in  its  brief  or  oral 
argument  before  the  court,  as  to  whether  in  any  event,  and  irrespective 
of  possible  Commission  rules  to  the  contrary,  such  evidence  of 
alternative  proposals  must  be  considered  by  the  Commission.”  'The 
Commission  argued  that  this  latter  question  was  not  before  the  court 
and  that  the  court  should  not  pass  judgment  on  it.  To  require  an 
applicant  to  show  that  no  other  proposal  exists  or  has  been  advanced 
which  would  “better”  serve  the  public  interest,  the  Commission  said, 
might  in  many  cases  place  an  intolerable  burden  upon  applicants  as 
well  as  afford  existing  stations  almost  unlimited  opportunities  for  delay¬ 
ing  and  increasing  the  cost  of  applying  for  new  or  improved  facilities. 
The  Commission  pointed  out  that  an  existing  station  may  petition  the 
Commission  to  order  a  successful  applicant  to  show  cause  why  its 
construction  permit  should  not  be  so  modified  as  to  afford  additional 
protection  to  the  petitioner.  “Such  a  procedure,  it  is  submitted,  is  fully 
adequate  to  take  care  of  those  few  situations  where  by  some  relatively 
simple  adjustment  interference  can  be  obviated,  and  does  not  involve 
the  substantive  fsic]  opportunities  for  unnecessary  delay  and  harass¬ 
ment  inherent  in  any  procedure  permitting  the  free  insertion  of 
alternative  proposals  into  hearings  on  initial  applications.” 

The  court  denied  the  petition. 

Applications— InlMfMvnce— Financial  Effect  (Democrat  Printing  Co. 
V.  F.C.C.,  7  R.R.  2138  (App.D.C.,  1952)). 

The  Commission  in  this  case  granted  Texas  Star  Broadcasting 
Company  a  construction  permit  for  a  new  station  in  Dallas  in  spite  of 
potential  daytime  interference  to  a  Durant,  Oklahoma,  station  involving 
as  much  as  41  per  cent  of  the  population  served  by  that  station.  The 
Durant  licensee  appealed.  'The  (Ilourt  of  Appeals  reversed  and  remanded. 
The  Commission  under  Section  3.24(b)  of  its  Rules  is  required  to 
consider  not  only  the  public  benefit  from  the  operation  of  the  new 
station  but  also  any  public  loss  which  it  might  occasion.  “Only  by  such 
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a  balancing  can  the  Commission  reach  a  legally  valid  conclusion  on  the 
ultimate  question  of  the  public  interest.”  Here,  however,  the  record 
showed  only  that  the  Dallas  area  needed  the  type  of  service  proposed 
by  Texas  Star  and  that  Texas  Star  was  fit,  willing,  and  able  to  provide 
it.  The  Commission  had  refused  to  base  its  decision  upon  a  comparative 
consideration  of  the  two  operations,  thereby  effectively  discarding  its 
own  rule.  It  was  not  incumbent  on  the  Durant  station  to  offer  evidence 
on  comparative  need  in  the  interference  area.  The  court  further  held 
that  there  was  no  substantial  evidence  to  support  the  Commission’s 
finding  that  the  grant  to  Texas  Star  would  not  impair  the  ability  of  the 
Durant  station  to  continue  to  serve  its  local  area.  There  was  no  evidence 
in  the  record  as  to  what  the  financial  effect  on  the  station  might  be  if 
its  service  area  was  so  drastically  invaded.  Perhaps  the  station  should 
have  come  forward  with  evidence  on  the  matter;  but  the  Commission 
had  not  relied  on  its  failure  to  do  so  as  a  ground  of  decision  and  could 
not  raise  the  point  for  the  first  time  on  judicial  review.  The  court  noted 
that  “The  mere  loss  of  profit  to  an  existing  station  would  not,  of  course, 
be  an  adequate  basis  for  denying  a  license  to  a  proposed  station,”  but 
said  that  if  the  result  of  the  new  grant  would  be  to  make  it  financially 
impossible  for  the  existing  station  to  continue  to  operate  or  maintain 
a  high  level  of  service,  “the  resultant  loss  of  service  might  be  adverse 
to  the  public  interest  and  therefore  warrant  denying  the  new  license.” 


Conflict  of  Lows— Torts— Radio  Broadcasts  (Dale  System,  Inc.  v. 
General  Teleradio,  Inc.,  105  F.Supp.  745  (S.D.N.Y.,  1952)). 

Dale  System  brought  an  action  against  numerous  defendants  arising 
out  of  certain  statements  concerning  a  rival  concern  over  a  radio  broad¬ 
cast  by  Richard  Kollmar  and  Dorothy  Kilgallen.  Two  questions  were 
raised  by  defendants’  motion  to  dismiss:  what  law  governed  and  whether 
there  was  any  possible  basis  for  liability.  Judge  Murphy  held  that 
under  the  particular  circumstances  of  the  case  and  for  tiie  purpose  of 
the  motion  to  dismiss.  New  York  law  should  govern.  The  action  was 
brought  in  New  York,  the  broadcast  had  originated  in  that  state  and 
had  been  heard  principally  therein,  it  was  probable  that  the  broadcast 
had  been  first  heard  in  New  York  and  the  plaintiff,  although  technically 
domiciled  in  Connecticut,  was  doing  business  in  New  York.^  On  the 
question  whether  the  complaint  stated  a  claim  upon  which  relief  could 
be  granted  on  any  conceivable  basis,  the  court  surveyed  the  various 
possible  grounds  of  “intentional  infliction  of  harm,”  negligent  use  of 
words,  libel  and  slander,  and  “some  penumbral  competitive  tort”  and 
held  that  no  claim  was  stated.  Of  particular  note  is  the  court’s  state¬ 
ment  that  one  of  the  “significant  considerations  of  social  desirability” 


’  See  Ludwig,  “Peace  of  Mind”  in  48  Pieces  v.  Uniform  Right  of  Privacy, 
32  Minn.L-Rev.  734  (1948),  relied  on  by  the  court. 
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involved  in  any  attempt  to  extend  liability  beyond  the  decided  cases 
was  “the  great  social  interest  in  unhampered  public  discussion.”  The 
court  said  that  “Unlike  other  areas  in  the  law  of  torts,  increasing  broad¬ 
casting  risks  may  tend  to  restrict  public  discussion  since  the  ‘owner  .  .  . 
is  not  likely  to  share  the  eagerness  of  Socrates  to  speak  the  truth  even 
if  he  must  die.  The  balance-sheet  becomes  a  more  important  document 
than  the  editorial  page,  and  it  seems  wiser  to  keep  them  both  out  of  the 
red.  Therefore,  the  old  hatred  of  censorship  appears  to  be  weakening. 
In  several  of  the  concrete  situations  .  .  .  the  businesses  concerned  are 
acquiescing  in  a  systematic  weeding-out  before  the  material  is  ofiFered 
to  the  eyes  and  ears  of  the  public.  Whether  this  previous  restraint  be 
performed  ...  by  a  particular  purveyor  as  in  radio  broadcasting  stations, 
the  loss  to  open  discussion  is  much  the  same.’  ChaflFee,  Free  Speech  in 
the  United  States  (1941)  521.  .  .  .  Such  crucial  considerations  of  social 
policy  are  better  adapted  to  resolution  in  a  legislative  forum  where 
voices  of  the  many  interests  aflFected  may  be  heard  than  a  judicial  one 
where  but  a  few  are  involved.  .  .  .” 


Congressional  Investigations— Television  (United  States  v.  Moran, 
194  F.(2d)  623  (C.A.  2d,  1952)). 

Moran  was  convicted  of  perjury  because  of  testimony  before  a 
subcommittee  of  the  Kefauver  Committee.  Among  other  things  it  was 
contended  that  the  subcommittee  was  not  a  competent  tribunal  because 
the  hearing  lacked  proper  decorum.  The  court  rejected  the  argument, 
saying 


“  .  .  .  nor  was  the  hearing  so  lacking  in  decorum  because  of  the  microphones, 
television  cameras,  and  photographers  that  it  cannot  be  regarded  as  a  com¬ 
petent  tribunal’.  Opinions  may  differ  as  to  whether  such  procedure  is  better 
calculated  to  achieve  publicity  for  the  investigators  than  to  promote  their  in¬ 
vestigations.  But  on  the  record  before  us  no  facts  have  been  proved  which 
would  justify  holding  that  the  tribunal  was  incompetent.” 


Constitutional  Law— Transit  Radio  (Public  Utilities  Commission  v. 
Poliak,  343  U.S.  451  (1952)). 

The  Court  of  Appeals  in  this  case  held  that  transit  radio  operations 
invaded  the  constitutional  rights  of  objecting  riders  under  the  Fifth 
Amendment.  2  'The  Supreme  Court  disagreed.  Brushing  over  the  diflB- 
cult  question  whether  the  First  and  Fifth  Amendments  were  applicable 
at  all,  the  court  held  that  even  if  they  were  there  was  no  invasion  of 
any  constitutionally  protected  right  by  the  broadcasts  in  question.  The 
First  Amendment  was  not  violated  because  the  programs  did  not 
interfere  with  the  conversation  of  passengers  or  with  rights  of  com- 


*191  F.(2d)  450  (App.D.C.  1951),  noted  in  12  F.C.Bar  J.  23. 
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munication  constitutionally  protected  in  public  places.  The  suggestion 
“that  the  First  Amendment  guarantees  a  freedom  to  listen  only  to  such 
points  of  view  as  the  listener  wishes  to  hear”^  was  rejected  since  there 
was  no  substantial  claim  that  the  programs  had  been  used  for  objection¬ 
able  propaganda.  No  Fifth  Amendment  freedom  was  violated,  because 
the  Fifth  Amendment  does  not  secure  to  each  passenger  on  a  public 
vehicle  a  right  of  privacy  substantially  equal  to  the  privacy  to  which  he 
is  entitled  in  his  own  home.  “In  a  public  vehicle  there  are  mutual 
limitations  upon  the  conduct  of  everyone,  including  the  vehicle  owner.” 
The  Public  Utilities  Commission  having  acted  within  its  jurisdiction 
should  not  be  overruled  by  the  courts  where  no  arbitrary  or  capricious 
action  is  involved. 

Mr.  Justice  Frankfurter,  who  is  a  transit  rider  himself  and  strongly 
dislikes  transit  radio,  declined  to  participate.  Mr.  Justice  Black  con¬ 
curred  in  part  and  dissented  in  part.  Mr.  Justice  Douglas  dissented. 


Defamation— Liability  of  Broadcaster  (Wagner  v.  Finkelstein,  8  R.R. 
2016  (N.D.III.,  1952)). 

PlaintiflF  sued  defendants  Finkelstein  (Sally  Rand)  and  NBC  for 
damages  alleged  to  have  been  incurred  as  a  result  of  extemporaneous 
statements  made  by  Sally  Rand  in  a  radio  interview.  NBC  moved  to 
dismiss  on  the  ground  that  a  broadcaster  is  not  liable  for  defamatory 
extemporaneous  remarks  which  could  not  have  been  prevented  through 
the  exercise  of  due  care.  No  Illinois  court  has  ruled  on  the  point,  but 
the  court  held  that  in  order  for  the  plaintiff  to  state  a  claim  against 
NBC,  it  was  necessary  for  him  to  allege  facts  upon  which  a  jury  could 
reasonably  conclude  that  NBC  was  negligent.  The  complaint  stated 
that  NBC  had  acted  with  “malice”  and  “sinister  desire  and  intent,”  but 
it  also  stated  that  the  announcer  had  attempted  to  prevent  the  utterance 
of  the  defamatory  words  and  to  disclaim  them.  The  complaint  was 
dismissed. 


Labor  Relations— Bargaining  Unit— Announcing  and  Programming 
Employees  (Hampton  Roads  Broadcasting  Corp.,  100  N.L.R.B.,  No.  1; 
WTAR  Radio  Corp.,  100  N.L.R.B.,  No.  20;  Pennsylvania  Broadcasting 
Co.,  100  N.L.R.B.,  No.  41  (July  17,  1952)). 

Principles  of  considerable  importance  to  the  radio  and  television 
broadcasting  industry  were  laid  down  by  the  Board  in  these  cases.  The 
cases  are  also  of  note  because  the  leading  case,  Hampton  Roads,  was 
originally  decided  differently,  by  a  3-1  vote;^  a  motion  for  reconsider- 


*This  is  the  Court's  characterization  of  the  argumen 
crudely  in  the  briefs. 

*98  N.L.R.B.,  No.  162  (April  4.  1952). 


It  was  not  put  so 
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ation  was  granted,  oral  argument  had  before  the  full  Board  (both 
unusual  events),  and  the  original  decision  set  aside  by  a  3-2  vote. 
Member  John  M.  Houston  changing  his  position  to  join  Member  Styles, 
who  had  dissented  from  the  original  decision,  and  Member  Peterson, 
who  had  not  previously  participated. 

The  question  in  the  Hampton  Roads  case  had  to  do  with  the  ap¬ 
propriate  bargaining  unit  for  announcing  and  programming  employees 
of  WGH,  Newport  News-Norfolk.  AFRA  sought  a  unit  of  announcers 
and  sports  and  news  reporters  or  analysts.  The  broadcaster  contended 
that  additional  employees  in  the  programming  department  should  be 
included  in  the  unit.  In  its  original  decision  the  Board  agreed  with  the 
broadcaster,  and  held  that  the  sole  appropriate  unit  was  one  encompass¬ 
ing  all  employees  engaged  in  announcing  and  programming  duties. 
Member  Styles  dissented  on  the  ground  that  the  unit  requested  by  AFRA 
was  also  appropriate. 

On  reconsideration,  the  Board  went  off  on  a  new  tack  and  held 
that  “employees  who  regularly  or  frequently  appear  before  the  micro¬ 
phone  constitute  a  homogeneous,  readily  identifiable  cohesive  group 
appropriate  as  a  unit  for  collective  bargaining.”  The  Board  quoted 
Member  Styles’  original  dissenting  opinion  in  which  he  said  that 
announcers 

“  .  .  .  perform  a  kind  of  work,  requiring  a  kind  of  talent,  experience,  and 
background  which  is  distin^shahle  from  that  of  the  other  pronam  em¬ 
ployees,  and  which  gives  rise  to  interests  in  the  terms  and  conditions  of 
employment  which  are  sufficiently  different  from  those  of  other  employees  to 
warrant  separate  representation  for  collective  bargaining.  Voice,  diction,  per¬ 
sonality,  the  ability  to  persuade  through  the  spoken  word — these  are  the  tests 
by  which  announcers  are  judged,  and  these  are  qualifications  whollv  unre¬ 
lated  to  the  jobs  performed  by  .  .  .  others.  These  special  and  highly  indi¬ 
vidualistic  qualifications  necessarily  serve  to  distinguish  [those  who  appear 
before  the  microphone]  from  other  employees  ...” 

The  Board  said  that  “when  an  employee  regularly  appears  before  the 
microphone,  it  is  that  factor,  alone,  and  not  his  other  duties,  which  gives 
rise  to  the  community  of  interest  which  warrants  his  inclusion  in  the 
announcers’  unit.”  The  Board  conceded  that  a  unit  of  all  programming 
department  employees  might  be  appropriate  under  some  circumstances, 
but  rejected  the  dictum  of  Westcheker  Broadcasting  Corp.^  that  it 
would  always  find  appropriate  only  a  unit  including  all  programming 
department  employees. 

Chairman  Herzog  and  Member  Murdock  dissented.  They  stated 
that  the  test  of  “regularity  or  frequency”  was  not  even  mentioned  in  the 
original  decision  and  dissent,  but  was  suggested  for  the  first  time  at  the 
oral  argument.  While  AFRA  stated  that  the  majority  opinion  repre- 

*93  N.L.R.B.  1346.  See  Hawley  Broadcasting  Co.,  100  N.L.R.B.,  No.  127 
(August  28,  1952). 
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sented  its  present  national  jurisdictional  policy,  it  had  not  previously 
requested  this  type  of  unit  and  might  in  the  future  again  change  its 
policy.  The  dissenters  characterized  the  unit  set  up  by  the  majority  as 
“unique.”  Since  AFRA’s  policy  is  to  represent  employees  embraced  in 
the  unit  for  100  per  cent  of  their  working  time,  conflict  with  other 
unions  seeking  to  represent  the  same  employees  with  regard  to  the 
major  portion  of  their  working  time,“  in  functions  such  as  engineering, 
writing,  selling,  playing  a  musical  instrument,  etc.,  will  result.'  Distinct 
common  interests  should  be  the  basis  of  a  bargaining  unit  and  while  all 
programming  employees  do  have  common  interests,  whether  or  not  they 
speak  over  the  air,  “voice,  diction,  personality,  and  ability  to  persuade 
through  the  spoken  word”  are  not  the  kind  of  thing  which  identify  a 
profession,  or  a  craft,  or  support  a  Board  policy  for  separate  representa¬ 
tion.  Even  if  there  were  distinct  interests,  or  even  a  “craft,”**  with 
respect  to  those  employees  who  “appear  before  the  microphone,”  the 
dissenters  would  still  find  appropriate  only  a  unit  of  all  programming 
employees.  They  concluded  that  “Sympathy  with  the  Petitioner’s 
I  AFRA’s  I  objectives  as  set  forth  at  oral  argument  is  not  enough  to 
induce  us  to  join  in  a  departure  from  precedent  which  is  so  sharp  and 
so  fraught  with  serious  practical  consequences  for  the  broadcasting 
industries.** 

The  Hampton  Roads  decision  was  followed  in  a  companion  case, 
Norfolk  Broaacastinf*  Corporation,^  and  two  traffic  and  continuity  em¬ 
ployees,  neither  of  whom  “regularly  or  frequently”  appeared  before  the 
microphone,  were  excluded  from  the  unit.  WTAR  Radio  Corporation 
was  another  companion  case,  and  the  Board  applied  the  same  policy  to 
a  combined  radio  and  television  station,  establishing  a  performers’  unit 
as  requested  by  AFRA. 

The  situation  was  somewhat  different  in  Pennsylvania  Broadcasting 
Company,  also  decided  on  the  same  day.  There  again  AFRA  sought  a 
unit  of  staff  announcers  only.  ACA,  however,  contended  that  the 
existing  unit  of  technical  department  employees  and  staff  announcers, 
for  which  it  had  bargained  over  a  12-year  period,  was  the  only  appro¬ 
priate  unit.  The  Board  held  that  a  “Hampton  Roads”  unit— the  unit 
sought  by  AFRA  enlarged  to  include  other  employees  who  “regularly 
or  frequently”  appeared  before  the  microphone— was  appropriate  and 


‘The  dissenters  contended  that  ten  minutes  a  week  on  the  air  would  be 
sufficient  to  satisfy  the  majority’s  test  of  "regularity  and  frequency,”  although  this 
assertion  is  questionable. 

^  The  dissenters  noted  that  in  other  cases  the  Board’s  rule  is  that  employees 
who  perform  duties  within  the  coverage  of  a  bargaining  unit  for  only  a  fraction 
of  their  working  time  are  included  in  the  unit  only  for  that  portion  of  their  time. 

*  AFRA  contended  that  it  is  a  craft  union,  but  the  dissenters  pniinted  out 
that  the  unit  requested  by  it  in  the  Westchester  case  included  programming  em¬ 
ployees  and  that  AFRA  concedes  that  it  has  members  who  are  not  performers  and 
that  it  will  even  admit  "clericals.” 

*100  N.L.R.B.,  No.  2,  superseding  98  N.L.R.B.,  No.  161  (April  4,  1952). 
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that,  despite  the  bargaining  history  at  the  station,  the  employees  in  that 
group  might  constitute  a  separate  unit  if  they  so  desired,  or  be  repre¬ 
sented  in  a  unit  with  technical  department  employees.  The  Board  di¬ 
rected  that  if  a  majority  of  the  microphone  employees  voted  for  AFRA,  a 
separate  unit  would  be  certified,  but  if  a  majority  voted  for  ACA,  the 
existing  unit  with  certain  additions  would  be  certified.  Chairman 
Herzog  and  Member  Murdock  dissented  on  the  grounds  stated  in  their 
dissent  in  Hampton  Roads,  and  on  the  further  ground  that  the  existing 
unit  should  not  be  disrupted.  “We  would  leave  well  enough  alone.” 

Labor  Relations— Bargaining  Unit— Free  Lance  Television  Performers 
(Scripps-Howard  Radio,  Inc.,  100  N.L.R.B.,  No.  53  (July  25,  1952)). 

Television  Authority  sought  in  this  proceeding  to  represent  all 
persons  employed  as  talent  on  all  live  television  programs  broadcast 
over  WEWS(TV),  Cleveland.  A  majority  of  the  Board  (Chairman 
Herzog  and  members  Murdock  and  Peterson)  held  that  free  lancers 
employed  by  sponsors  or  advertising  agencies  and  not  by  WEWS  were 
not  properly  included  in  the  unit,  and  since  Tv  A  did  not  show  a  suflBcient 
interest  among  staff  announcers  employed  by  the  station,  no  election 
was  ordered. 

TvA  conceded  that  performers  on  shows  produced  by  advertising 
agencies  or  sponsors  were  direct  employees  of  the  agencies  or  sponsors 
in  the  conventional  sense,  but  argued  that  WEWS  exercised  suflBcient 
control  over  them  to  be  deemed  their  “employer”  for  collective  bargain¬ 
ing  purposes.  The  Board  rejected  this  argument.  The  sole  control 
exercised  by  WEWS  over  free  lance  performers  was  that  vested  in  its 
directors,  and  they  controlled  only  the  mechanical  details  of  the  per¬ 
formance.  WEWS  had  no  control  over  such  matters  as  wages,  hours, 
or  other  employment  conditions  of  free  lancers,  and  these  are  “the 
normal,  indeed  the  essential,  subjects  of  collective  bargaining.”  The 
function  of  the  staff  directors  was  an  integral  part  of  the  station  s  leased 
facilities,  just  as  the  functions  of  the  cameramen  or  engineers.  The 
directors  had  no  power  to  discharge  or  diseipline  free  lancers;  while  a 
director  could  cut  a  program  from  the  air,  this  power  was  unrelated  to 
labor  matters  and  concerned  only  WEWS  and  the  agency  or  sponsor, 
not  the  talent. 

Members  Houston  and  Styles  dissented.  Television,  they  said,  is  a 
new  and  important  industry;  its  “mushroom  growth  .  .  .  has  altered  the 
social,  cultural,  and  scenic  horizons  of  America.”  Old  tests  and  standards 
should  not  be  applied  to  the  labor  relations  of  one  of  the  most  important 
groups  of  employees  in  this  new  industry;  the  majority’s  decision  fails 
^to  fit  a  living  law  to  the  manifest  needs  of  the  case.”  The  effect  of  the 
majority  decision  is  to  deny  the  performers  any  opportunity  “to  enjoy 
the  collective  bargaining  procedures  which  the  Act  was  designed  to 
encourage.”  In  other  situations  the  Board  has  recognized  that  a  limited 
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degree  of  control  may  suflBce  to  establish  a  basis  for  collective  bargaining 
and  has  substituted  for  the  accepted  criteria  of  power  to  hire  and  fire, 
regulate  pay  and  hours,  etc.,  less  tangible  factors  such  as  the  ultimate 
and  indirect  control  inherent  in  ownership  of  premises,  equipment,  and 
business.  The  minority  argued  that  “control  over  any  group  of  employees 
is  sufficient  ground  upon  which  to  predicate  collective  bargaining,”  and 
that  there  was  sufficient  control  by  the  station  operator  to  justify  collec¬ 
tive  bargaining  between  WEWS  and  all  the  actors  who  work  in  its 
studios,  particularly  since  any  employer-employee  relationship  between 
thq  talent  and  the  advertising  agencies  or  sponsors  was  “so  short-lived 
and  ever  shifting  as  to  be  of  no  value  whatever  for  collective  bargaining 
purposes.”  All  television  actors  performing  at  the  same  station  have  a 
community  of  interest  in  working  conditions,  whether  they  are  paid  by 
the  station  or  the  agency.  The  dissenters  rehed  on  their  decision,  as  a 
majority  of  a  panel  of  the  Board,  in  the  ABC  case.^®  The  majority  in 
the  present  case,  while  unwilling  to  overrule  the  ABC  decision,  held 
that  it  did  not  establish  Board  precedent  because  the  unit,  to  the  extent 
that  it  joined  all  talent  appearing  on  network  television  shows,  was 
created  oy  agreement  among  the  parties.  The  ABC  decision  was  further 
distinguished  on  the  grounds  that  substantially  all  talent  in  the  broad¬ 
casting  area  was  there  included  in  one  unit,  the  major  advertising  agen¬ 
cies  participated  in  the  contract  negotiations,  and  all  the  major  television 
networks  were  joined  in  multi-employer  bargaining.  Further,  the  net¬ 
work  unit  in  that  case  was  based  upon  a  bargaining  history  between  the 
radio  networks  and  the  radio  talent  unions.  There  was  no  consistent 
bargaining  pattern  in  the  Cleveland  area.  The  minority  found  these 
distinctions  unconvincing  and  concluded  that  “if  television  actors 
and  performers  .  .  .  are,  like  other  employees,  to  be  protected  in  their 
right  to  organize  and  to  enjoy  the  fruits  of  collective  bargaining,  the 
Board  must  recognize  that  an  acceptable  basis  for  their  association  must 
be  the  one  place  where  their  common  interests  converge— the  broad¬ 
casting  station  itself.”  The  majority  rejected  the  idea  that  “a  special  rule 
for  the  television  industry”  should  be  set  up. 


Labor  Relations— Bargaining  Unit— Radio  Talent  (El  Mundo  Broad¬ 
casting  Corp.,  97  N.L.R.B.,  No.  204  (January  29,  1952)). 

The  labor  union  in  this  case  ( Gremio  de  Prensa,  Radio  y  Teatro  de 
Puerto  Rico)  sought  a  unit  consisting  of  all  radio  artists,  actors,  actresses, 
soundmen,  directors,  comedians,  narrators,  commentators,  special  an¬ 
nouncers,  and  special  script  writers  employed  on  WKAQ,  Santurce, 
Puerto  Rico.  The  employer  contended  that  all  talent  appearing  on 
sponsored  programs  should  be  excluded  from  the  unit.  The  Board 
accepted  this  argument  only  as  to  programs  produced  by  a  sponsor  or 


‘•96  N.L.R.B.,  No.  114  (1951),  noted  in  12  F.C.Bar  J.  79. 
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an  agency  and  broadcast  under  a  leased  time  arrangement.  “Package 
programs”  and  programs  based  upon  a  script  sold  with  broadcast  time 
to  a  sponsor,  the  actors  being  recommended  by  the  station,  were 
regarded  as  substantially  the  same  as  sustaining  programs  as  far  as 
control  and  direction  exercised  by  the  broadcaster  over  the  talent. 

Labor  Relations  —  Bargaining  Unit  — Television  Lighting  Engineers 
(KTTV,  Inc.,  97  N.L.R.B.,  No.  221  (February  3,  1952);  Don  Lee 
Broadcasting  System,  98  N.L.R.B.,  No.  70  (March  7,  1952)). 

Both  these  cases  involved  the  question  whether  television  lighting 
employees  should  be  classed  for  collective  bargaining  purposes  with 
engineering  or  programming  personnel,  although  difFerent  results  were 
reached.  In  the  KTTV  case,  NABET  contended  that  all  employees  in 
both  the  engineering  and  program  departments  should  be  included  in 
a  single  unit.  lATSE  contended  that  separate  units  were  appropriate 
and  that  the  television  lighting  employees  either  belonged  in  the  pro¬ 
gram  department  unit  or  constituted  a  separate  unit  by  themselves,  and 
should  in  any  event  be  given  an  opportunity  to  vote  on  whether  tliey 
desired  to  be  attached  to  one  unit  or  the  other.  The  Board  held  that 
because  of  the  close  co-ordination  between  the  program  and  engineering 
departments,  a  single  unit  could  be  an  appropriate  unit;  but  since  there 
was  practically  no  transfer  of  employees  from  one  department  to  the 
other,  each  department  head  was  responsible  for  hiring  and  discharge 
of  employees  in  his  department,  the  programming  and  engineering  em¬ 
ployees  did  different  types  of  work  and  tnere  was  a  history  of  collective 
bargaining  on  a  separate,  departmental  basis,  separate  units  could  also 
be  appropriate.  1“  The  hghting  engineers  were  placed  in  the  engineer¬ 
ing  department  because  they  worked  under  the  supervision  of  the  chief 
engineer,  were  hired  and  fired  by  him,  worked  in  the  engineering 
department,  and  had  already  been  bargained  for  as  part  of  the  engineer¬ 
ing  department  unit. 

In  the  Don  Lee  case,  NABET  and  IBEW  argued  that  television 
lighting  employees  should  be  included  in  the  engineering  unit;  the 
broadcaster  and  lATSE  contended  for  their  inclusion  in  the  program 
unit.  In  this  case  the  Board  placed  the  lighting  employees  in  the 
program  unit.  Lighting  had  formerly  been  handled  by  engineers  and 
technicians  in  the  engineering  department,  but  about  three  weeks  before  f 
the  hearing  the  broadcaster  had  made  lighting  the  responsibility  of  the  i 

program  oepartment,  hired  a  lighting  man  who  was  not  an  engineer  > 

but  had  had  substantial  experience  as  a  stage  hand  and  lighting  man  > 
_  !-■ 

“See  Colgate  Palmolive  Peet  Co.,  96  N.L.R.B.,  No.  41  (1951),  noted  in  12  i 
F.C.Bar  J.  81. 

“  The  Board’s  order  was  that  if  a  majority  of  employees  in  both  voting  groups 
chose  NABET,  a  single  unit  would  be  set  up,  but  if  difFerent  unions  were  chosen, 
separate  units  would  be  certified. 
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in  motion  picture  studios  and  theatrical  stages,  put  him  under  the  super¬ 
vision  of  the  program  director  and  assigned  two  other  employees  of  the 
program  department  to  assist  him.  The  Board  regarded  as  significant 
“the  fact  that  regardless  of  past  operational  methods,  the  Employer  is 
now  satisfied  to  rely  upon  program  employees,  not  engineers,  to  fight 
its  television  shows.”  There  was  no  interchange  of  fighting  and  engi¬ 
neering  department  employees  and  their  skills  were  primarily  associated 
with  stage-craft  rather  than  electronics  or  other  engineering  skills.  The 
KTTV  case  was  distinguished. 


Labor  Relations— Legality  of  Discharge  of  Strikers  by  Common  Car¬ 
rier  by  Radio  (N.L.R.B.  v.  Globe  Wireless,  Ltd.,  1 93  F.  (2d)  748  (C.  A. 
9th,  1951)). 

Globe,  a  common  carrier  engaged  in  international  communications 
by  radio,  discharged  a  number  of  employees  for  engaging  in  a  strike. 
The  N.L.R.B.,  and  the  court,  held  that  the  discharge  was  in  violation 
of  the  National  Labor  Relations  Act.  Globe  contended  that  the  strike 
was  in  violation  of  the  Communication.  \ct.  Section  201  of  the  Act 
imposes  on  communication  common  carriers  the  duty  to  serve  all  with¬ 
out  discrimination  upon  reasonable  request  and  Section  214  prohibits 
abandonment  of  service  without  the  permission  of  the  F.C.C.  Section 
501  makes  it  unlawful  for  any  person  willfully  and  knowingly  to  cause 
or  suffer  to  be  done  anything  declared  by  the  statute  to  be  unlawful, 
or  to  cause  or  suffer  to  be  omitted  anything  required  by  the  statute. 
Globe  argued  that  the  employees  by  striking  caused  it  to  violate  Sec¬ 
tions  201  and  214  and  thus  themselves  violated  Section  501.  The  court 
rejected  this  argument,  saying  that  “the  Communications  Act  does  not 
confer  upon  licensees  thereunder  the  right  to  conscript  labor,  nor  does 
it  expressly  or  by  reasonable  implication  undertake  to  restrict  the  right 
of  employees  to  strike  or  quit  their  jobs,  either  singly,  or  in  concert.  .  .  . 
It  seems  purely  fanciful  to  assume,  as  does  respondent,  that  the  failure 
of  a  licensee  to  perform  the  obligations  prescribed  by  the  Communica¬ 
tions  Act  would  constitute  a  breach  of  such  obligations  on  the  licensee’s 
part  in  instances  where  the  failure  is  caused  by  an  economic  strike.” 


Labor  Relations  —  N.L.R.B.  Jurisdiction  —  Radio  Directors  as  Super¬ 
visors  (American  Broadcasting  Co.,  Inc.,  100  N.L.R.B.,  No.  103  (Aug. 
19,  1952)). 

Radio  directors  and  assistant  radio  directors  are  “supervisors”  and 
the  Board  has  no  jurisdiction  to  determine  questions  of  representation 


'*See  also  National  Broadcasting  Co.,  89  N.L.R.B.  1289,  noted  in  11  F.C.Bar 
J.  101,  12  F.C.Bar  J.  80,  which  was  distinguished  in  the  KTTV  decision  on  the  ground 
that  there  was,  in  the  NBC  case,  no  uniform  history  of  bargaining  in  which  all  em¬ 
ployees  performing  lighting  operations  had  been  included  in  the  engineering  unit. 
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as  to  them.  The  contention  of  NABET  that  they  do  not  responsibly 
direct  employees  because  the  orders  they  give  such  employees  as 
engineers  and  musicians  merely  describe  a  desired  effect,  but  do  not 
prescribe  the  manner  of  achieving  the  effect,  is  without  merit.  “It  is 
the  director’s  concept  of  a  desired  effect  .  .  .  that  governs  the  response 
of  the  engineers  and  musicians.  While  the  limitation  in  such  direction, 
adverted  to  by  [NABET],  inheres  in  a  radio  director’s  work,  it  does 
not,  in  this  field,  detract  from  responsible  direction.  These  Employers 
have  but  one  product,  and  it  is  the  directors  alone  who  have  the  re¬ 
sponsibility  of  initially  preparing  and  ultimately  presenting  the  product 
—an  integrated,  co-ordinated  radio  program.  In  this  way  the  directors, 
exercising  independent  judgment,  fulfill  a  fundamental  function  of 
management.”!^ 


Labor  Relations— Right  to  Discharge  Employee  Charged  with  Com¬ 
munist  Affiliations  (Los  Angeles  Daily  News,  19  Labor  Arbitration 
39  (August  12,  1952)). 

While  this  case  involves  a  newspaper  it  is  of  significance  to  the 
radio  industry  because  of  the  many  similarities  between  newspapers  and 
radio  and  because  of  the  current  allegations  of  Communist  infiltration  in 
the  radio  field.  'The  Daily  News  had  discharged  two  editorial  writers 
who  had  been  identified  in  sworn  testimony  before  a  Congressional 
committee  as  having  been  members  of  the  Communist  Party,  and  who 
had  refused  to  admit  or  deny  the  charge.  It  was  claimed  by  the  News¬ 
paper  Guild  that  the  discharges  were  without  “just  and  sufficient  cause.” 
The  Chairman  of  the  Board  of  Arbitration,  Paul  A.  Dodd,  with  whom 
the  employer-appointed  arbitrators  of  course  agreed  (union-appointed 
arbitrators  dissenting),  held  that  the  discharges  were  justified.  'They 
said: 

“A  newspaper  is  peculiarly  susceptible  to  criticisms  that  flow  from  the 
supporting  public,  advertisers,  subscribers,  and  readers.  Its  position  is  differ¬ 
ent  in  this  respect  from  many  other  types  of  American  enterprises.  It  has,  in 
fact,  a  quasi-public  responsibility  in  that  the  newspa^r,  in  discharging  its 
obligations  to  the  public,  must  print  the  news  and  without  bias  even  though 
its  editorial  policy  is  known  to  be  conservative,  middle  of  the  road,  or  liberal. 

“A  great  metropolitan  paper  like  the  Daily  News,  operating  in  a  highly 
competitive  field  as  it  does,  must  be  ever  on  guard  to  protect  itself  against 
adverse  criticism  or  attack  which  threatens  to  diminish  its  circulation  and  thus 
to  weaken  its  financial  basis  and  its  chances  of  economic  survival. 

“In  view  of  our  Nation’s  struggle  today  against  the  forces  of  Communism 
throughout  the  world,  all  those  who  hold  a  place  of  public  influence  and  trust 
must  be  ready  to  stand  up  and  answer  the  Communist  charges  and  accusations 
that  may  be  brought  against  them.  The  management  of  a  great  metropolitan 
paper  like  the  Daily  News  has  a  right  to  expect  its  employees  who  are  so 


“  See  also  American  Broadcasting  Co.,  Inc.  (KECA-TV),  93  N.L.R.B.,  No.  245, 
noted  in  12  F.C.Bar  J.  21. 
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accused  to  answer  these  charges.  It  has  a  right  to  demand,  under  the  circum¬ 
stances,  that  these  Communist  charges  be  answered  satisfactorily. 

“This  is  not  censorship  of  the  press.  This  is  not  infringement  upon  indi¬ 
vidual  freedom.  This  does  not  constitute  a  violation  of  the  right  and  privileges 
guaranteed  by  the  Constitution. 

“Rather  is  it  a  simple,  forthright  acknowledgment  of  our  ofiBces  of  public 
or  semipublic  trust,  in  defense  of  our  state  and  country  against  all  the  cunning 
and  conspiracy  practiced  by  present-day  Communism. 

“Some  will  say  that  this  policy  violates  the  fundamental  principle  of  main¬ 
taining  innocence  until  guilt  is  proven.  But  clearly  this  is  not  the  case  here, 
for  we  are  dealing  only  with  the  charge  of  membership  in  the  Communist 
Party  made  under  oath  by  ex-Communist  witnesses  who  specifically  identified 
these  two  writers  as  having  been  fellow  “cell”  members  in  the  Communist 
Party.  This  not  to  say  that  either  [P.]  or  [S.]  were  members  or  are  now 
members  of  the  Conununist  Party. 

“But  we  do  say  that  in  the  face  of  such  accusations,  the  least  that  these 
two  men  could  do  was  to  answer  these  charges  forthrightly,  denying  them,  if, 
in  truth,  they  could.  This  both  men  refused  to  do.” 

Landlord  and  Tenant-Right  of  Tenant  to  Erect  Television  Aerial 
(Various  New  York  Cases). 

The  question  of  the  right  of  a  tenant  to  erect  and  maintain  a  tele¬ 
vision  antenna  over  the  objection  of  his  landlord  has  been  discussed  in 
previous  issues  of  the  Bar  Journal.^*  Several  recent  Nevy  York  cases 
deal  with  the  problem  from  various  angles.  In  McGoldrick  v.  Regency 
Park^^  the  Temporary  State  Housing  Rent  Commission  attempted  to 
enjoin  a  landlord  from  denying  the  right  of  a  tenant  to  maintain  an 
antenna.  The  lower  court  held  that  the  tenant,  under  his  oral  agreement 
with  the  landlord,  had  only  a  license  to  erect  the  antenna;  that  the  state 
rent  control  act  did  not  protect  a  person  in  the  enjoyment  of  contract 
rights  not  amounting  to  an  estate  in  real  property,  and  that  the  privilege 
of  maintaining  an  antenna  was  not  an  “essential  service”  within  the  scope 
of  the  Rent  and  Eviction  Regulations  “by  any  stretch  of  the  imagina¬ 
tion.”  The  Appellate  Division  affirmed,  4  to  1,  saying  that  on  the  facts 
of  the  case  the  landlord  was  not  obligated  on  the  “freeze  date”  under 
the  rent  control  law  to  provide  the  tenant  with  antenna  space  and  that 
the  rent  control  law  “cannot  be  read  to  serve  to  continue  a  tenant  in 
possession  of  space  which  was  never  let  or  licensed  to  him.  Pohce 
power  to  cope  with  an  emergency  housing  shortage  cannot  be  invoked 
to  afford  a  tenant  space  to  which  he  is  not  entitled  in  order  that  he 
might  thereby  obtain  better  television  reception.”  In  McGoldrick  o. 
Jedtran  Realty  Corp.^'^  the  tenant  installed  an  antenna;  two  months 
later  the  landlord  agreed  to  permit  him  to  maintain  it,  at  an  increase 
of  $1  a  month  in  rent;  the  Rent  Administrator  approved  the  increase; 

”  10  F.C.Bar  J.  201,  12  F.C.Bar  J.  41,  82. 

"127  N.Y.L.J.  332  (Sup.Ct,  1952),  alFd  127  N.Y.L.J.  2310  (App.Div. 

1952). 

"127  N.Y.L.J.  2495  (Sup.Ct.  1952). 
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six  months  later  the  landlord  refused  to  accept  the  increased  rent, 
demanded  that  the  tenant  remove  the  aerial,  and  upon  his  refusal, 
removed  it  himself.  The  Rent  Administrator  sued  for  an  injunction  to 
restrain  the  landlord  from  interfering  with  the  tenant’s  maintenance  of 
the  antenna  and  to  require  him  to  restore  to  the  tenant  as  an  essential 
service  the  use  of  the  roof  for  that  purpose.  The  court  held  that  the 
landlord,  having  submitted  to  the  Administrator  for  the  fixation  of  the 
maximum  rent  to  include  the  service  of  a  television  antenna,  was  bound 
to  provide  the  service  until  the  Administrator  ordered  otherwise.  The 
service  was  provided  by  the  landlord  pursuant  to  the  Rent  Regulations 
and  could  not  be  curtailed  without  an  order  permitting  it.  The  Regency 
Park  case  was  distinguished  on  the  ground  that  a  written  agreement 
was  involved  which  had  been  submitted  to  the  Rent  Administrator.  In 
a  third  case,  660  Locust  Street  Carp.  v.  MacPherson,^^  the  landlord 
sought  to  evict  the  tenant  for  breach  of  a  covenant  not  to  drill  holes  or 
drive  nails  into  the  premises  or  permit  extensions  beyond  or  upon  the 
building.  The  tenant  had  put  up  an  antenna  with  the  consent  of  the 
landlord.  Since  the  landlord  had  not  withdrawn  his  consent  before 
March  1,  1950,  the  rent  control  “freeze  date,”  the  right  to  maintain  the 
antenna  was  a  service  furnished  by  the  landlord  to  the  tenant  and  the 
landlord  could  not  thereafter  discontinue  the  service  without  permission 
of  the  Rent  Commission.  It  was  also  pointed  out  that  the  landlord  had 
applied  for  a  rent  increase  because  of  the  maintenance  of  the  antenna, 
which  had  been  denied.  It  was  held  that  no  ground  for  eviction  was 
stated. 

Where  the  rent  control  regulations  do  not  apply,  however,  it  has 
been  held  that  any  authority  given  by  an  agent  of  the  landlord  to 
maintain  a  television  antenna  amounts  only  to  a  revocable  license  and 
that  the  landlord  may  demand  removal  at  any  time.^®  Two  other  cases 
involve  rent  increases  because  of  maintenance  of  television  antennas. 
In  Occkicone  v.  McGoldrick^^  the  Supreme  Court  upheld  refusal  of  the 
Rent  Commission  to  allow  a  landlord  an  increase  in  rent  because  of  an 
alleged  increase  in  television  antenna  service,  where  the  antenna  had 
been  installed  prior  to  signing  of  the  lease;  the  landlord  was  obligated 
to  provide  the  services  and  equipment  which  the  tenant  had  when  the 
lease  was  executed.  On  the  other  hand,  in  Schwartz  v.  McGoldrick^^ 
the  Commission  allowed  an  increase  in  rent  and  the  court  upheld  it  on 
the  ground  that  on  the  facts  of  the  case  the  landlord  was  not  compensated 
for  the  service  after  March  1,  1950,  the  “freeze  date.”  The  principles 
applied  by  the  Rent  Commission  are  set  out  in  an  ofiBcial  opinion.  No. 
75,  which  reads  as  follows: 


“279  App.Div.  927,  111  N.Y.S.  (2d)  29  (1952),  leave  to  appeal  to  Court 
of  Appeals  denied  113  N.Y.S.  (2d)  662. 

“Eldora  Realty  Corp.  v.  Nicholson,  128  N.Y.LJ.  1  (Sup.Ct.  1952). 

*128  N.Y.L.J.  295  (Sup.Ct.  1952). 
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“Prior  to  March  1,  1950,  a  tenant  installed  a  television  antenna  on  the 
roof  of  the  building.  The  landlord  did  not  receive  an  increase  in  the  maxi¬ 
mum  rent  based  upon  this  installation  by  way  of  an  order  of  the  Housing 
Expediter,  nor  did  the  tenant  install  the  antenna  as  a  consideration  for  the 
execution  of  a  lease  under  Section  204(b)  of  the  Federal  Housing  and  Rent 
Act.  The  landlord  has  not  notified  the  tenant  that  he  must  remove  the  tele¬ 
vision  antenna  from  the  roof  or  agree  to  enter  into  a  lease  to  increase  the 
maximum  rent  by  15  per  cent  pursuant  to  Section  33(2)  of  the  Regulations. 
The  tenant  requests  aavice  as  to  his  rights  under  the  Rent  and  Eviction  Regu¬ 
lations.  The  landlord  may  not  demand  of  the  tenant  that  he  remove  the 
television  antenna,  nor  may  he  interfere  with  the  tenant’s  television  antenna, 
since  on  March  1,  1950,  the  date  determining  the  maximum  rent,  the  use  of 
tlie  roof  by  the  tenant  for  a  television  antenna  was  an  essential  service  pro¬ 
vided  with  the  housing  accommodations,  within  the  meaning  of  Section  23 
of  the  Regulations.  However,  since  the  maximum  rent  in  effect  on  March 
1,  1950,  did  not  include  any  allowance  for  this  extra  service,  the  landlord  may 
now  file  an  application  pursuant  to  Section  33(1)  of  the  Regulations  and  he 
will  be  entitled  to  receive  an  adjustment  not  to  exceed  the  sum  of  $2.00  per 
month.” 

A  bill  introduced  in  the  New  York  legislature  this  year  (S.Int.  264) 
would  have  provided  that  “The  right  of  a  tenant  to  have,  possess,  use 
and  enjoy  a  television  receiver,  and  to  make  installation  of  a  television 
antenna  or  other  apparatus  necessary  or  useful  therefor  in,  on  or  about 
the  roof  or  windows  of  the  demised  premises,  shall  be  regarded  as  an 
ordinary  incident  to  his  tenancy  and  as  an  essential  service  within  the 
meaning  and  for  the  purposes  of  this  [emergency  housing  rent  control] 
act;  and  no  charge  whatsoever  shall  be  made  by  the  landlord  for  the 
exercise  of  such  right  and  privilege.”  It  was  not  enacted. 

The  question  has  also  come  up  in  France.  The  Tribunal  de  la  Seine 
on  July  12,  1951,  ruled  that  a  tenant  did  not  have  the  right,  under 
Article  72  of  the  Landlord  and  Tenant  Law  of  September  1,  1948,  to 
install  a  television  aerial  on  the  roof  of  the  building.  Draft  legislation 
is  being  studied  by  the  RadiodifiFusion  et  Television  francaises,  the 
Ministry  of  Reconstruction  and  Town  Planning  and  other  bodies. 
(Documentation  and  Information  Bulletin  of  the  European  Broadcast¬ 
ing  Union,  March  15,  1952). 


Malicious  Prosecution— Civil  Liability  for  F.C.C.  Proceedings  (Dixie 
Broadcasting  Corp.  v.  Rivers,  70  S.E.(2d)  734  (Go.  1952)). 

In  1949  or  1950  E.D.  Rivers,  Jr.,  applied  for  a  construction  permit 
for  a  new  broadcasting  station  at  Savannah,  Ga.  The  application  was 
granted  without  hearing  on  March  6,  1950.  On  March  8  the  existing 
licensees  in  Savannah,  acting  as  the  Savannah  Radio  Council,  petitioned 
the  Commission  to  revoke  the  grant  or  to  set  the  application  for  hearing. 
The  petition  made  various  disparaging  remarks  about  Mr.  Rivers’ 
operation  of  his  station  at  Decatur,  Ga.  The  Commission  thereafter 
dismissed  and  denied  the  petition  on  the  ground  that  the  association 
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had  no  standing  to  petition  for  reconsideration  and  that  the  Commission 
could  not  set  aside  its  action  on  its  own  motion  more  than  20  days  after 
the  date  of  the  grant  (6  R.R.  552,  765).  Rivers  brought  suit  against 
the  various  hcensees,  alleging  that  the  statements  in  their  petition  were 
false  and  untrue,  that  this  was  done  wilfully,  maliciously,  and  without 
probable  cause  and  that  plaintiff  was  thereby  injured.  The  court  held 
that  no  cause  of  action  was  stated.  While  a  cause  of  action  for  malicious 
prosecution  or  malicious  use  of  legal  proceedings  may  be  predicated 
upon  the  prosecution  of  an  administrative  proceeding,  the  Georgia  Code 
provides  that  all  allegations  in  pleadings  are  absolutely  privileged,  if 
material  and  relevant  to  the  relief  sought  and  if  the  court  has  jurisdiction 
to  grant  such  relief.  Hence  there  could  be  no  recovery  on  the  theoi^ 
of  libelous  averments  injurious  to  reputation.  Plaintiff’s  allegation  that 
he  had  been  injured  because  of  delay  in  construction  of  the  station  was 
rejected;  the  delay  was  due  to  plaintiff’s  own  acts  since  the  Commission 
did  not  require  postponement  of  construction  pending  action  on  the 
petition. 

Although  the  majority  opinion  was  prepared  by  Justice  Candler,  he 
also  wrote  a  dissenting  opinion  in  which  two  other  justices  joined.  He 
felt  that  recoverable  damages  were  pleaded. 


Political  Broadcasts— State  Election  Laws  (Smith  v.  Ervin,  7  R.R.  2112 
(Fla.Circ.Ct.,  1952)). 

The  Florida  Election  Code  of  1951  provides  that  no  contribution 
or  expenditure  of  money  or  other  thing  of  value  may  be  made  in 
furtherance  of  any  person’s  candidacy  for  state  office  except  through 
the  candidate’s  campaign  treasurer  and  that  no  expenses  may  be  incurred 
by  any  candidate  or  by  any  person  on  his  behalf  or  in  furtherance  of 
his  candidacy  except  upon  written  authorization  of  the  campaign  treas- 
urer.2^  The  court  held  this  constitutional  as  applied  to  radio  broad¬ 
casts  of  speeches  or  announcements  advocating  the  candidacy  of  a 
particular  individual.  The  court  stated  that  “the  rights  of  freedom  of 
speech  and  the  press,  as  applied  to  radio,  are  necessarily,  and  from  the 
beginning,  more  restricted  than  they  are  in  relation  to  newspapers,’’ 
although  it  further  stated  that  the  principle  involving  the  constitutional¬ 
ity  of  the  statute  as  to  radio  and  newspaper  advertising  was  the  same. 
Even  if  the  issue  of  free  speech  was  involved,  which  the  court  doubted, 
nevertheless  the  legislature  was  justified  in  invoking  the  police  power 
to  put  a  curb  on  the  “ever-growing  evil”  of  influencing  elections  by 
expenditures  of  money.  The  law  does  not  prohibit  anyone  from  making 
a  speech  advocating  the  candidacy  of  a  candidate  but  it  does  require 
that  the  contribution  be  had  upon  the  authorization  of  the  candidate  or 
his  agent  and  that  it  shall  be  reported  as  such.  The  court  held  that 

"Laws  of  Florida  1951,  ch.  26870,  Fla.Code.  §99.161. 


Journal  of  the  Federal  Communications  Bar  Association  289 


under  the  statute  a  radio  broadcaster  may  not  accept  money  or  checks 
in  payment  for  political  advertising  unless  authorized  by  the  campaign 
treasurer  of  the  candidate;  that  an  individual  citizen  of  Florida  may 
purchase  time  on  a  radio  station  in  which  to  voice  his  views  on  the 
candidacy  of  an  individual,  if  he  has  obtained  authorization  from  the 
campaign  treasurer;  and  that  the  broadcaster  if  not  otherwise  prohibited 
may  give  time  on  the  air  to  a  candidate  for  public  office  or  other  citizen 
to  express  his  views  in  the  furtherance  of  a  candidacy,  but  that  such 
contribution  must  be  recorded  and  reported  as  a  contribution  to  the 
candidate.  Such  a  gift  of  time  must  be  made  through  the  campaign 
treasurer. 

While  the  court  thought  that  its  decision  would  apply  equally  to 
newspapers,  a  conflicting  result  was  reached  by  another  judge  in  an 
action  Drought  by  a  newspaper  publisher.  Both  cases  have  been 
appealed  to  the  Supreme  Court  of  Florida. 


Property  Rights— Broadcasts— Restrictions  on  Baseball  Broadcasts 
(Liberty  Broadcasting  System  v.  National  League  Baseball  Club  of 
Boston,  Inc.,  et  al.,  7  R.R.  2164  (N.D.III.,  1952)). 

Liberty  Broadcasting  System  before  its  demise  as  a  network 
brought  suit  against  various  baseball  clubs  to  enjoin  them  from  restrict¬ 
ing  or  interfering  with  transmission  of  the  official  scorer’s  accounts  of 
baseball  games  or  from  preventing  Liberty  from  transmitting  over 
Western  Union  wires  a  play-by-play  description  of  games.  The  court 
in  denying  a  preliminary  injunction  made  findings  of  fact  and  con¬ 
clusions  or  law  in  which  it  held  that  the  ball  clubs  had  a  property  right 
in  the  baseball  games  and  exhibitions  played  in  their  parks  and  in  the 
news,  reports,  descriptions,  and  accounts  thereof,  and  the  sole  right  of 
publishing  and  disseminating  and  selling  or  licensing  the  right  to  publish 
and  disseminate  such  news,  reports,  descriptions,  and  accounts;  that 
the  clubs  had  the  right  to  restrict  and  limit  the  attendance  at  baseball 
games  and  exhibitions  and  to  place  restrictions  and  limitations  upon 
persons  entering  their  parks  with  respect  to  the  transmission  of  news, 
reports,  descriptions,  and  accounts  of  the  games;  that  the  playing  of  the 
games  and  the  communication  of  news,  reports,  etc.,  of  such  games  by 
the  clubs  or  their  licensees  was  not  a  general  publication  and  did  not 
destroy  the  property  rights  of  the  clubs  therein;  and  that  a  Western 
Union  tariff  providing  that  Western  Union  could  furnish  news,  reports, 
descriptions,  and  accounts  of  baseball  games  only  to  persons  approved 
by  the  club  in  whose  park  the  game  was  played  is  valid  and  binding 
until  the  F.C.C.  determines  otherwise.  The  court  refused  to  issue  a 
temporary  restraining  order  requiring  the  clubs  to  sell  broadcasting 
rights  to  the  network  or  authorize  the  network  to  appropriate  such 
rights  to  its  own  use  since  the  purpose  of  a  restraining  order  is  to 
preserve  the  status  quo.  The  court  could  not  find  that  any  illegal 
conspiracy  was  involved. 
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Property  Rights— Unfair  Competition— Showing  of  Old  Films  on 
Television  (Autry  v.  Republic  Productions,  Inc.,  104  F.Supp.  918 
(S.D.Calif.  1952)). 

Gene  Autry  sued  to  restrain  Republic  Productions  from  licensing 
for  television  showing  56  films  owned  by  Republic  in  which  Autry  had 
starred.  The  issues  mainly  involved  construction  of  the  contracts  be¬ 
tween  Autry  and  Republic.  The  court  held  that  Republic  had  the 
absolute  ownership  of  the  films  including  the  right  to  license  them  for 
television  showing.  No  unfair  competition  was  involved  even  though 
Autry  is  in  the  business  of  producing  films  for  television  at  the  present 
time. 

Right  of  Privacy— Civil  Rights  Statutes— Telecast  of  Professional 
Performance  (Gautier  v.  Pro*Football,  Inc.,  304  N.Y.  354,  107 
N.E.(2d)  485  (1952)). 

The  Court  of  Appeals  in  this  case  aflBrmed  the  holding  of  the 
Appellate  Division's  that  a  professional  entertainer  whose  performance 
between  the  halves  of  a  football  game  was  telecast  without  his  consent 
and  over  his  protest  was  not  entitled  to  recover  under  the  New  York 
Civil  Rights  Law  on  the  theory  that  his  name,  portrait,  or  picture  had 
been  used  for  advertising  purposes  or  for  purposes  of  trade.  The  court 
conceded  that  plaintiffs  picture  had  been  “used”  within  the  State  of 
New  York  since  it  had  been  telecast  over  a  New  York  City  station,  even 
though  the  performance  took  place  in  Washington,  D.C.^^  However, 
the  court  held  that  there  was  no  use  for  “advertising  purposes.”  While 
the  telecast  was  sponsored,  “the  entire  program  was  not  thereby  con¬ 
stituted  a  sohcitation  for  patronage.  .  .  .  Unless  plaintiffs  name  or 
picture  were  in  some  way  connected  with  the  ‘commercial,’  the  mere 
fact  of  sponsorship  of  the  telecast  would  not,  in  our  opinion,  suffice  to 
violate  the  statute  in  this  respect.  Here  no  such  connection  was  shown, 
for  the  commercial  announcements  were  presented  at  usual  and  appro¬ 
priate  intervals;  it  was  nothing  more  than  coincidence  that  one  such 
announcement,  made  at  the  close  of  the  first  half,  occurred  immediately 
prior  to  his  act.  He  was  not  connected  with  the  product  either  by 
visual,  oral,  or  other  reference,  nor  was  any  issue  of  fact  created  by  the 
physical  juxtaposition  of  the  single  announcement  prior  to  his  perform¬ 
ance.  .  .  .” 

The  court  further  stated  that  “Like  other  media  of  communication, 
television  may  have  either  a  trade  aspect  or  an  informative  or  news 
aspect.  In  the  latter  situation,  it  should  be  entitled  to  the  same  privilege 

“278  App.Div.  431,  106  N.Y.S.  (2d)  553  (1951),  noted  in  12  F.C.Bar  J. 
74.  See  also  12  F.C.Bar  J.  67,  309. 

“This  conclusion  seems  fairly  obvious,  since  if  a  still  picture  had  been  taken 
in  Washington  and  shown  or  published  in  New  York  the  statute  would  clearly  apply. 
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accorded  other  such  media  where  the  statutory  right  to  privacy  is  drawn 
in  issue.  It  has  long  been  recognized  that  the  use  of  name  or  picture 
in  a  newspaper,  magazine,  or  newsreel,  in  connection  with  an  item  of 
news  or  one  that  is  newsworthy,  is  not  a  use  for  purposes  of  trade 
within  the  meaning  of  the  Civil  Rights  Law.  .  .  .  The  connection  must, 
of  course,  be  a  legitimate  one;  the  individual  may  not  be  singled  out 
and  unduly  featured  merely  because  he  is  on  the  scene.  .  .  .  One 
traveling  upon  the  public  highway  may  expect  to  be  televised,  but  only 
as  an  incidental  part  of  the  general  scene.  So,  one  attending  a  public 
event  such  as  a  professional  football  game  may  expect  to  be  televised 
in  the  status  in  wnich  he  attends.  If  a  mere  spectator,  he  may  be  taken 
as  part  of  the  general  audience,  but  may  not  be  picked  out  of  a  crowd 
alone,  thrust  upon  the  screen,  and  unduly  featured  for  a  public  view. 
Where,  however,  one  is  a  public  personage,  an  actual  participant  in  a 
public  event,  or  where  some  newsworthy  incident  affecting  him  is  taking 
place,  the  right  of  privacy  is  not  absolute,  but  limited.  .  . 

Desmond,  J.,  concurred  on  the  ground  that  while  the  use  was  for 
advertising  purposes,  plaintiff  had  no  right  of  privacy  under  the  statute. 
Chief  Judge  Loughran  and  Judge  Fuld  dissented  without  opinion. 

Right  of  Privacy— Statutory  Provisions  (Donahue  v.  Warner  Brothers 
Pictures,  Inc.,  194  F.(2d)  6  (C.A.  10th,  1952)). 

A  prior  decision  in  this  case  was  noted  in  12  F.C.Bar  J.  24.  In  that 
decision  the  Court  of  Appeals  upheld  dismissal  of  a  suit  under  the  Utah 
“civil  rights”  or  “right  of  privacy”  statute^®  based  upon  the  depiction  of 
the  life  of  Jack  Donahue  in  the  film  “Look  for  the  Silver  Lining.”  Chief 
Judge  Phillips  and  Judge  Pickett  wrote  the  majority  opinion,  in  which 
Judge  Huxman  concurred  on  one  point.  Judges  Bratton  and  Murrah 
dissented.  This  opinion  was  set  aside  without  having  been  published, 
and  on  reconsideration  Judge  Huxman  swung  over  to  the  side  of  Judges 
Bratton  and  Murrah.  Chief  Judge  Phillips  and  Judge  Pickett  dissented. 
The  opinions  of  majority  and  minority  are  accurately  summarized  in 
12  F.C.Bar  J.  24,  with  the  necessary  qualification  that  the  former 
majority  is  now  the  minority,  and  vice  versa.^® 


Sunday  Laws— Television  Advertising  (WAAM,  Inc.  v.  Ober— A.(2d) 
(Md.,  1952)). 

Whether  a  local  ordinance  prohibiting  “dealing  in”  articles  of  mer¬ 
chandise  on  Sunday  is  violated  by  a  television  program  during  which 

“Utah  Code  Ann.  (1943)  §§103-4-8,  1-3-4-9,  based  upon  the  New  York 
Civil  Rights  Law. 

**A  similar  action  has  been  instituted  in  the  federal  court  in  California  by 
the  same  plaintiffs  against  Warner  Brothers. 

The  instant  case  is  noted  in  4  Stanford  L.Rev.  604  (July,  1952). 
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viewers  are  invited  to  call  a  telephone  number  to  make  an  appointment 
for  a  decorator  to  give  them  free  estimates  on  reupholstering  and  slip 
covers  was  raised  in  this  action  but  not  decided.  The  action  was 
brought  by  the  television  station  against  the  Police  Commissioner  of 
Baltimore,  it  being  alleged  that  the  defendant  had  threatened  to  arrest 
the  advertiser  and  that  the  advertiser  had  therefore  discontinued  the 
program.  The  court  held  that  no  basis  for  injunctive  reUef  was  shown, 
since  no  property  rights  of  the  television  station  would  be  afiFected  nor 
any  irreparable  injury  caused.  The  plaintifE  had  no  immediate  or  direct 
interest  in  the  validity  of  the  ordinance  and  its  injury,  if  any,  was 
wholly  speculative. 

Taxation— Excess  Profits  Tax— Installation  of  New  Type  Antenna 
(Southland  Industries,  Inc.  v.  Commissioner  of  Internal  Revenue, 
17  T.C.  No.  192  (March  21,  1952)). 

Section  722(b)(4)  of  the  Internal  Revenue  Code  provides  that  the 
excess  profits  tax  imposed  shall  be  considered  excessive  and  discrimi¬ 
natory  in  the  case  of  a  taxpayer  entitled  to  use  the  excess  profits  credit 
based  on  income  pursuant  to  Section  713,  if  the  average  base  period  net 
income  is  an  inadequate  standard  of  normal  earnings  because  the  tax¬ 
payer  during  the  base  period  “changed  the  character  of  the  business 
and  the  average  base  period  net  income  does  not  reflect  the  normal 
operation  for  tne  entire  base  period  of  the  business.  .  .  .”  The  term 
“change  in  the  character  of  the  business”  includes  “a  difference  in  the 
capacity  for  production  or  operation.”  The  taxpayer,  licensee  of  WOAI, 
a  50,000-watt  clear  channel  station,  in  1937  installed  a  new  type  one-half 
wave  length  single  vertical  radiator  antenna.  The  effect  was  to  increase 
the  station’s  effective  radiated  power  about  150  per  cent,  to  increase 
nighttime  coverage  from  12,700  to  45,750  square  miles  and  to  double 
the  population  served.  Daytime  coverage  was  similarly  expanded.  The 
antenna  was  the  first  of  its  type  in  the  Southwest.  The  Tax  Court  held 
that  the  change  was  of  a  substantial  nature  and  not  of  a  routine  char¬ 
acter,  and  that  there  had  been  “a  change  in  the  character  of  the  business” 
within  the  meaning  of  the  statute.^^  While  there  had  been  a  time  lag 
in  increasing  WOAI’s  network  rates  and  consequently  its  local  rates, 
this  was  due  to  trade  practices  and  did  not  indicate  that  the  erection 
of  the  new  antenna  was  not  responsible  for  the  rate  increase.  Because 
of  the  lag,  and  the  further  delay  in  putting  rate  increases  into  effect  as 
they  apply  to  existing  advertisers,  the  taxpayer’s  business  did  not  reach, 
by  the  end  of  the  base  period,  the  earning  level  which  it  would  have 
reached  if  taxpayer  had  made  the  antenna  change  two  years  earlier. 

"A  provision  in  Regulations  112  (Sec.  35.722-3(d)(3))  stated  that  where 
a  radio  station  increased  its  power  during  the  base  period,  enlarging  the  area  served, 
and  hence  its  income,  the  station  would  be  deemed  to  have  OTected  a  change  in 
its  capacity  for  production  or  operation.  WOAI  could  not  increase  its  authorized 
power  since  it  was  operating  at  50,000  watts. 
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The  average  base  period  net  income  was  an  inadequate  standard  of 
normal  earnings  and  the  taxpayer  was  entitled  to  relief. 

Taxation— Exemptions— Television  Tower  (WAVE,  Inc.  v.  City  of 
Louisville,  248  S.W.(2d)  701  (Ky.,  1952)). 

A  Kentucky  statute  exempts  from  local  taxation  “machinery  and 
products  in  the  course  of  manufacture  ...  or  raw  materials  .  .  .  for  the 
purpose  of  manufacture.”  The  court  held  with  little  discussion  that 
this  did  not  include  a  television  tower  which  acted  merely  as  a  support 
for  the  cables  and  antenna  which  were  used  for  transmission  purposes, 
since  the  tower  was  not  property  used  in  the  process  of  assembling  the 
electromagnetic  waves.  The  court  relied  on  an  earlier  decision  holding 
that  electric  light  poles  used  as  support  for  transmission  lines  were  not 
part  of  the  property  used  by  the  electric  company  in  the  manufacture 
of  electricity. 

Taxation— Gross  Income  Tax  (McCaw  v.  Tax  Commissioner  of  the 
Territory  of  Hawaii,  8  R.R.  2096  (Haw.Circ.Ct.,  1952)). 

The  question  of  the  extent  to  which  a  gross  receipts  tax  may  be 
imposed  on  income  from  radio  broadcasting  is  a  difficult  one, but 
the  instant  case  was  atypical,  involving  as  it  did  a  radio  station  located 
in  Hawaii.2^>  The  court  held  that  all  income  of  the  station  was  subject 
to  the  tax  and  that  no  question  of  interference  with  interstate  commerce 
was  involved  because,  except  for  receipts  from  short-wave  relays  which 
had  not  been  taxed,  “KPOA  makes  its  money  with  the  Hawaiian  audi¬ 
ence  in  view  and  not  the  audience  outside  the  Territory.”  No  efiFective 
or  satisfactory  service  measuring  up  to  the  standards  for  commercial 
c*overage  was  rendered  to  points  outside  the  Territory;  time  buyers  did 
not  buy  time  on  the  station  as  a  medium  of  communication  to  an  out- 
of-Territory  audience;  and  the  radio  audience  outside  the  Territory  was 
not  a  factor  in  the  selling  or  buying  of  radio  time  on  the  station.  The 
case  has  been  appealed. 

Trade  Marks— Service  Marks— Radio  Advertising  Slogan  (Ex  parte 
Radio  Corporation  of  America,  92  U.S.P.Q.  247,  7  R.R.  2104  (Comm, 
of  Pats.,  1952)). 

May  “The  Music  You  Want  When  You  Want  It”  be  registered  as 
a  service  mark  under  the  Trade  Mark  Act  of  1946?®®  The  Assistant 

“  See  Katz,  State  and  Local  Taxation  of  Radio  and  Television  Broadcasting, 
12  F.C.Bar  J.  49. 

*See  Opinion  of  the  Attorney  General  of  Hawaii,  August  11,  1950,  noted 
in  11  F.C.Bar  J.  169. 

"See  n.  31,  infra. 
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Commissioner  of  Patents  answers  this  question  in  the  negative.  A 
service  mark  must  be  used  in  the  sale  or  advertising  of  services  to 
identify  the  services  of  one  person  and  distinguish  them  from  the 
services  of  others  and  includes  the  marks,  names,  symbols,  titles,  desig¬ 
nations,  slogans,  character  names,  and  distinctive  features  of  radio  or 
other  advertising  used  in  commerce.  Here,  however,  the  slogan  was 
used  in  connection  with  broadcasts  of  phonograph  records,  by  the 
manufacturer  of  the  records.  The  Assistant  Commissioner  held  that 
the  apphcant  was  not  operating  as  a  service  organization  engaged  in 
providing  entertainment  service  but  that  it  was  a  manufacturer  and 
seller  of  records  which  merely  purchased  time  for  advertising  its  prod¬ 
ucts  over  the  radio.  Applicant’s  program  might  be  an  entertainment 
service,  but  not  all  services  can  be  considered  to  be  services  within  the 
meaning  of  the  statute.  Applicant’s  service,  such  as  it  is,  “is  not  a 
service  in  which  the  applicant  deals  as  distinguished  from  the  records 
and  other  goods  it  manufactures  and  sells.”  The  slogan  primarily 
advertises  the  records  even  though  it  may  also  function  to  identify  a 
program.  The  program  is  only  a  sales  promotion  medium  and  a  service 
mark  must  be  primarily  used  in  the  sale  of  services  and  not  goods. 


Trade  Marks— Service  Marks— Television  Puppet  (Ex  parte  Carter 
Pubiications,  Inc.,  92  U.S.P.Q.  251,  7  R.R.  2101  (Comm,  of  Pats., 
1952)). 

Carter  PubUcations  sought  registration  as  a  service  mark  for  a 
puppet  used  on  a  television  show.  'The  Trade  Mark  Act  of  1946  defines 
“service  mark”  as 

"...  a  mark  used  in  the  sale  or  advertising  of  services  to  identify  the  services 
of  one  person  and  distinguish  them  from  the  services  of  others  and  includes 
without  limitation  the  marks,  names,  symbols,  titles,  designations,  slogans, 
character  names,  and  distinctive  features  of  radio  or  other  advertising  used 
in  commerce.”” 

The  Examiner  of  Trade  Marks  rejected  the  application  and  the  Assistant 
Commissioner  of  Patents  aflBrmed.  Assuming  that  the  applicant  sells 
and/or  advertises  a  service,  as  an  entertainment  service,  and  conceding 
that  the  puppet  is  a  feature  of  radio  (television),  it  could  not  be  said 
that  the  representation  of  the  puppet  was  a  “distinctive”  feature  of 
radio  or  that  it  was  used  to  sell  or  advertise  that  service.  The  puppet 
was  simply  an  actor  and  served  no  other  purpose.  A  service  mark  must 
be  used  to  identify  the  applicant’s  services  and  distinguish  them  from 
the  services  of  others. 


”  See  Warner,  The  Applicability  of  the  Lanham  Trade-Mark  Act  to  Radio 
and  Television  Service  Marks,  23  So.CaLL.Rev.  309  (1950)^  Mr.  Warner  was  coim- 
sel  for  applicant  in  the  instant  proceeding. 
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Zoning  Laws— Right  to  Erect  Transmitter  for  Amateur  Transmitter 
(Appeal  of  Lord,  368  Pa.  121  (1951)). 

Three  court  hearings  were  required  in  this  case  to  establish  that 
an  amateur  antenna  mast  is  a  permitted  accessory  use  within  the  mean¬ 
ing  of  a  zoning  ordinance  and  not  seriously  detrimental  to  a  residence 
neighborhood.  The  Court  of  Common  Pleas  originally  so  held,  in  eflEect 
(10  F.C.Bar  f.  28),  but  the  Superior  Court  reversed  on  the  ground 
that  the  mast  violated  the  zoning  ordinance  and  that  the  action  of  the 
zoning  officials  could  not  be  set  aside  by  the  courts  except  for  a  mani¬ 
fest  and  flagrant  abuse  of  discretion  (12  F.C.Bar  J.  27).  The  Supreme 
Court  reversed  this  decision.  The  court  felt  that  “broad  and  funda¬ 
mental  rights  of  every  property  owner  in  the  United  States  and  the 
opposing  right  of  a  governmental  body  to  restrict  or  destroy  these 
rights”  were  involved  and  went  into  a  lengthy  discussion  of  legal  history 
and  the  rights  of  landowners.  The  court  said  that  “While  it  is  obviously 
true  that  the  ancient  adage  of  Coke  (originally  found  in  Staumford’s 
‘Pleas  of  the  Crown’  in  1557)  that  ‘A  man’s  house  is  his  castle,’  is,  in  the 
words  of  Rudyard  Kipling  ‘One  with  Nineveh  and  Tyre,’  an  owner  of 
property  is  still  entitled  in  Pennsylvania  to  certain  unalienable  consti¬ 
tutional  rights  of  liberty  and  property.”  The  court  pointed  out  that 
there  was  no  evidence  that  the  erection  of  the  antenna  would  devalue 
surrounding  residential  property  or  that  the  neighbors  objected  to  it, 
and  emphasized  the  importance  of  amateur  radio.  Aesthetic  consider¬ 
ations  were  not  relevant. 
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Recent  Opinions  of  Attorney  Generals 


Dentists— Advertising— Television  (Opinion  of  the  Attorney  General 
of  Wisconsin,  August  11,  1 952). 

A  Wisconsin  statute  (Stats.  §152.06(6) (d) )  defines  “unprofes¬ 
sional  advertising”  by  a  dentist  to  include,  among  other  things— 

“Advertising  by  means  of  large  display,  glaring,  illuminated  or  flickering  light 
signs,  or  containing  as  a  part  thereof  the  representation  of  a  tooth,  teeth,  bridge 
work  or  any  portion  of  the  human  head.” 

The  Attorney  General,  by  a  rather  strained  bit  of  statutory  interpreta¬ 
tion,  held  that  this  prevented  a  dentist  from  appearing  on  television. 
The  specific  question  asked  was  “May  a  dentist  appear  on  television, 
have  a  picture  of  his  office,  showing  the  performance  of  dental  work 
and  explaining  dental  office  technique?”  The  Attorney  General  said 
that 

“The  use  of  television  in  dental  advertising  presents  some  new  problems, 
but  it  would  appear  that  the  dentist  who  attempts  to  featiire  himseu  in  such 
advertising  nms  into  the  prohibition  of  Section  152.06(6)(d)  directed  against 
advertising  which  contains  ‘any  portion  of  the  human  head.^  Also  he  would 
be  subject  to  all  of  the  other  prohibitions  in  Section  152.06  relating  to  adver¬ 
tising  statements  of  a  character  tending  to  deceive  or  mislead  the  public, 
advertising  professional  superiority,  advertising  definite  fixed  prices,  and  so 
forth.  We  do  not  mean  to  indicate  that  a  dentist  may  not  appear  on  a  tele¬ 
vision  pronam  under  any  circumstances,  but  if  he  has  selected  television  as 
a  means  of  advertising  his  professional  services,  he  would  be  subject  to  all  of 
the  limitations  of  Section  152.06  relating  to  unprofessional  advertising  so  far 
as  applicable.” 

The  opinion  cannot  be  interpreted  to  mean  that  the  dentist’s  appearance 
on  television  would  be  proper  if  no  demonstration  of  dental  techniques 
were  made,  because  the  Attorney  General  also  ruled  that  “Technically 
the  use  of  a  dentist’s  picture  of  himself  in  announcing  the  opening  of 
an  office  constitutes  a  violation  of  the  above  provision  prohibiting  ad¬ 
vertising  which  contains  any  portion  of  the  human  head.  .  He  con¬ 
ceded  that  there  is  nothing  in  the  statute  precluding  the  use  of  a 
picture  of  the  office.  The  Attorney  General  noted  that  “advertising 
which  may  be  legally  permissible  under  Section  152.06  may  or  may  not 
be  ethical  under  the  Canons  o£  Ethics  of  the  dental  profession.” 


Election  Laws— ''Radio"  Includes  "Television"  (Opinion  of  the 
Attorney  General  of  Florida,  No.  052-40,  February  15,  1952). 

The  question  was  raised  whether  the  authorization  in  Section 
99.172(15)  of  the  Florida  Statutes  of  expenditures  by  a  candidate  for 
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“radio  time”  included  television.  ^  The  Attorney  General  had  little 
doubt  that  it  did.  Relying  on  the  broad  language  of  the  Florida 
Supreme  Court  in  State  v.  City  of  Jacksonville,^  the  Attorney  General 
noted  that  the  statute  was  amended  to  refer  to  radio  by  a  1939  enact¬ 
ment,  before  the  commercial  development  of  television,  and  said  that 
‘There  is  no  apparent  reason  why  the  legislature  may  be  said  to  have 
intended  an  aumorization  of  expenditures  for  radio  and  an  exclusion 
of  such  expenditures  for  television.” 

Lotteries— State  Laws  (Opinion  of  the  Attorney  General  of 
Wisconsin,  September  5,  1951). 

The  Attorney  General  of  Wisconsin  has  held  various  radio  quiz 
programs  to  be  lotteries  within  the  meaning  of  the  state  anti-lottery 
Iaws.3  In  an  attempt  to  relax  the  law  the  legislature  in  1951  provided 
that 

“In  order  for  a  radio  or  television  show  or  program  to  be  held  in  violation 
of  this  section  it  shall  be  necessary  to  show  that  consideration  involves  either 
the  payment  of  money,  or  requires  an  expenditure  of  substantial  effort  or  time. 
Mere  technical  contract  consideration  shall  not  be  sufficient.  ListeniM  to  a 
radio,  or  listening  to  and  watching  a  television  show  shall  not  be  dimmed 
consideration  given  or  received.”* 

In  the  present  opinion,  however,  the  Attorney  General  held  that  the 
statute  was  subject  to  the  rule  of  strict  construction,  both  because  it  is 
in  the  nature  of  a  proviso  and  also  because  the  Wisconsin  Constitution 
provides  that  “The  legislature  shall  never  authorize  any  lottery.  . 
and  the  statute  must  be  very  narrowly  construed  so  as  not  to  conflict 
with  the  Constitution.  The  sole  effect  of  the  statute  is  to  provide 
that  it  shall  not  be  deemed  a  consideration  that  the  participant  listen 
to  the  radio  or  watch  a  television  program  or  do  certain  minor  things 
directly  connected  with  the  radio  program,  such  as  answer  the  tele¬ 
phone  or  make  a  telephone  call.  If  the  participant  has  to  do  something 
else,  that  may  constitute  consideration  and  hence  make  the  program  a 
lottery.  The  “Lucky  Social  Security  Numbers”  program  is  a  lottery 
because  the  winning  numbers,  in  addition  to  being  announced  over  the 
radio,  are  also  posted  in  the  windows  of  appliance  stores  dealing  in 
the  sponsor’s  product. 

Public  Funds— Use  for  Radio  Program  Advertising  a  State  (Opinion 
of  the  Attorney  General  of  Florida,  No.  051  >433,  November  29, 
1951). 

A  Florida  statute  creates  a  State  Advertising  Commission  and  gives 
it  wide  discretionary  powers  in  encouraging  and  co-ordinating  the 

*  See  11  F.C.Bar  J.  130,  where  the  same  query  was  raised. 

*50  So. (2d)  532  (1951);  see  11  F.C.Bar  J.  214. 

•See  11  F.C.Bar  J.  167,  168. 
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activities  of  persons,  firms,  etc.,  which  are  engaged  in  publicizing 
Florida.  It  permits  the  Commission  to  expend  state  advertising  funds 
for  radio  advertising  over  out-of-state  networks,  among  other  media. 
The  question  was  whether  the  Commission  could  contribute  funds  in 
order  to  bring  a  commercial  radio  program  to  Winter  Haven,  Florida. 
While  the  program  would  continue  to  be  commercially  sponsored,  it 
would  involve  considerable  publicity  for  Florida.  The  funds  would  be 
used  only  to  pay  line  charges  from  Winter  Haven  to  New  York.  The 
Attorney  General  held  that  the  expenditure  would  be  authorized  if 
the  Commission  saw  fit  to  make  it. 


Taxation— Chain  Store  Tax— Exemption  of  Radio  Stations  (Opinion 
of  the  Attorney  General  of  Texas,  No.  V-1389,  January  22,  1952). 

The  Texas  chain  store  tax  act,  which  dates  back  to  1935,  imposes 
a  license  fee  upon  every  person  operating  a  store  or  mercantile  estab¬ 
lishment,  i.e.,  a  place  in  which  goods,  wares,  or  merchandise  of  any  kind 
are  sold  at  retail  or  wholesale.  Section  5  of  the  act  provides  that  the 
terms  “store”  or  “mercantile  establishment”  as  used  in  the  act  shall  not 
include  certain  designated  occupations.  The  Texas  Supreme  Court  in 
1937  held  that  these  exclusions  in  fact  constitute  exemptions.  In  1951 
the  legislature  amended  Section  5  to  add  to  the  list  of  exceptions  “any 
business  operating  for  the  purpose  of  parking  automobiles,  parking  lots, 
garages;  or  any  radio  station.”^  The  legislature  also  added  a  Section 
5(c),  which  requires  “All  those  establishments,  except  rehgious  book¬ 
stores,  exempted  from  the  above  schedule  by  this  Act”  to  file  an 
exemption  application  and  pay  an  exemption  fee  of  $4  for  one  store 
and  $9  for  each  additional  store.  The  Attorney  General  held  that 
operators  of  parking  lots  and  radio  stations  could  not  be  required  to 
obtain  an  exemption  certificate.  The  specific  exclusion  of  parking  lots, 
etc.,  and  radio  stations  was  unnecessary  because  they  were  not  covered 
to  begin  with;  a  radio  station  does  not  sell  “goods,  wares,  or  merchan¬ 
dise.”  The  exclusion  must  be  construed  to  mean  only  those  parking 
lots,  etc.,  and  radio  stations  which  “in  connection  with  such  businesses” 
are  conducting  business  covered  by  the  act  by  selling  goods,  wares,  and 
merchandise.  Since  the  chain  store  tax  is  an  occupation  tax  levied  for 
the  privilege  of  selling  goods,  wares,  or  merchandise  at  a  store  or 
mercantile  establishment,  it  would  be  unconstitutional  to  levy  it  for  the 
privilege  of  not  selling  goods,  wares,  and  merchandise.  Many  other 
businesses  are  not  subject  to  the  act,  but  they  do  not  have  to  obtain 
exemption  certificates,  and  there  is  no  basis  for  classifying  parking  lots 
and  radio  stations  differently. 

•  R.S.  1951,  ch.  402,  p.  695. 
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Taxation— Receipts  from  Boxing  and  Wrestiing  Matches  (Opinion 
of  the  Attorney  General  of  Missouri,  January  31,  1952). 

Section  317.020  of  the  Missouri  Revised  Statutes  authorizes  the 
State  Athletic  Commission  to  collect  “five  per  cent  of  the  gross  receipts 
of  every  boxing,  sparring,  or  wrestling  exhibition  held.  .  The  ques¬ 
tion  was  raised  whether  the  Commission  could  demand  5  per  cent  of 
the  gross  admission  receipts  of  theaters  showing  boxing  or  wrestling 
matches  by  theater  television.  The  Attorney  General  answered  this 
question  in  the  negative,  applying  the  maxim  “expressio  unius  est 
exclusio  alterius.”  Taxing  the  gross  receipts  of  a  theater  would  not  be 
taxing  the  gross  receipts  of  a  boxing  or  wrestling  exhibition.  The 
further  question  was  raised  whether  the  Commission  could,  without 
further  statutory  authority,*^  “collect  from  promoters  or  sponsors  5  per 
cent  of  the  gross  amount  paid  by  theaters  [sic]  for  the  right  to  televise 
live  prize  fi^ts  and  wrestling  exhibitions.”  The  answer  to  this  question 
was  in  the  affirmative.  “The  money  paid  for  the  right  to  televise  boxing, 
sparring,  or  wrestling  exhibitions  is  as  much  a  part  of  the  gross  receipts 
as  the  gate  receipts  or  admission  charges,  and  five  per  cent  of  the  gross 
amount  of  such  receipts  should  be  charged  by  the  commission.” 
Numerous  court  decisions  construing  the  term  “gross  receipts”  are  cited. 


Televising  of  Prisoners  (Opinion  of  the  Attorney  General  of 
Minnesota). 

The  Attorney  General  of  Minnesota  and  the  City  Attorney  of 
Minneapolis  were  asked  by  the  Superintendent  of  the  Bureau  of  Identi¬ 
fication  of  the  Minneapolis  Police  Department  whether  the  latter  had 
the  right  to  allow  prisoners  to  be  televised  and  whether  there  would 
be  civil  liability  on  his  part  or  on  the  part  of  any  police  officer  for 
allowing  such  televised  publicity.  The  Assistant  Attorney  General  and 
the  City  Attorney  advised  him  that  it  was  his  legal  duty  to  refuse  to 
permit  prisoners  to  be  televised,  at  least  prior  to  conviction,  and  that 
an  action  for  damages  might  lie  if  a  prisoner  was  required  to  submit 
to  television.  They  relied  on  the  decision  in  Poliak  v.  Public  Utilities 
Commission,  which  was  subsequently  reversed."^  It  was  also  stated 
that  even  if  a  prisoner  requested  the  privilege  of  being  televised,  the 
police  officials  would  be  within  their  rights  in  refusing  such  request. 
“A  jail  is  not  a  television  studio.  Its  use  as  such  might  well  interfere 
with  its  purpose,  which  is  to  provide  safe  confinement  for  persons 
imprisoned  within.” 

*  See  pp.  266,  272,  supra. 

'  See  p.  276,  supra. 


300  Journal  of  the  Federal  Communications  Bar  Association 


Recent  Commission  Decisions 


Licensees  —  Eligibility  —  Unincorporated  Associations  (Kansas  City 
Broadcasting  Co.,  Inc.,  5  R.R.  1057  (1952)). 

One  question  involved  in  this  case  was  the  eligibility  to  be  a 
licensee  of  the  Reorganized  Church  of  Jesus  Christ  of  Latter  Day 
Saints.  The  Church  is  governed  by  a  Joint  Council  of  18  members,  17 
of  whom  are  United  States  citizens,  the  other  being  an  Australian.  Most 
of  the  members  of  the  Church  reside  in  the  United  States  or  Canada, 
but  there  was  no  evidence  as  to  the  citizenship  of  any  of  them  other 
than  the  17  members  of  the  Joint  Council.  The  Church  is,  of  course, 
an  unincorporated  association.  The  Commission  held  that  the  Church 
was  not  qualified.  Section  310(a)(4)  of  the  Act  prohibits  issuance  of 
a  license  to  “any  corporation  of  which  any  officer  or  director  is  an  alien 
or  of  which  more  than  one-fifth  of  the  capital  stock  is  owned  of  record 
or  voted  by  aliens  or  their  representatives.  .  .”  Section  3(j)  provides 
that  “‘Corporation’  includes  any  corporation,  joint-stock  company,  or 
associationy  It  was  argued  that  this  definition  did  not  apply  in  con¬ 
struing  Section  310(a)(4)  because  only  corporations  were  referred  to 
therein  and  because  it  was  a  prohibitory  provision  and  should  be  con¬ 
strued  narrowly.  The  Commission  rejected  this  contention.  The  purpose 
of  Section  310(a)(4)  is  to  safeguard  the  United  States  from  foreign 
influence  in  the  field  of  radio,  and  it  must  be  construed  in  the  light  of 
its  purpose.  The  legislative  history  of  the  Act  also  shows  that  Section 
310(a)(4)  was  meant  to  apply  to  associations.  To  construe  it  other¬ 
wise  would  be  invite  evasion.  The  Commission  has  no  discretion  under 
the  section,  and  since  one  member  of  the  Joint  Council  was  an  alien, 
the  apphcation  was  required  to  be  denied.  In  addition,  the  burden  was 
on  the  Church  to  establish  the  United  States  citizenship  of  a  substantial 
portion  of  its  membership.  The  fact  that  other  unincorporated  associa¬ 
tions  may  hold  licenses  does  not  alter  the  situation.  It  does  not  appear 
that  any  of  them  have  aliens  on  their  governing  boards.  Most  of  tnem 
were  granted  their  original  licenses  during  the  early  days  of  radio. 
While  they  may  not  have  been  required  to  submit  United  States  citizen¬ 
ship  information  with  respect  to  a  substantial  portion  of  their  member¬ 
ship,  this  is  immaterial,  since  the  requirement  of  the  statute  is  manda¬ 
tory,  and  more  stringent  adherence  may  be  required  in  the  future. 

Political  Broadcasts  (Socialist  Labor  Party,  7  R.R.  766  (1951);  Radio 
Station  KNGS,  7  R.R.  1130  (1952);  WMCA,  Inc.,  7  R.R.  1132  (1952); 
Columbia  Broadcasting  System,  Inc.,  7  R.R.  1189  (1952); 

Progressive  Party,  7  R.R.  1300  (1952)). 

This  being  an  election  year  it  is  natural  that  many  questions  as  to 
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political  broadcasts  should  come  up.^  In  a  letter  to  the  Socialist  Labor 
Party  the  Commission  interpreted  the  phrase  “legally  qualified  candi¬ 
date”  in  Section  315  of  the  Act  and  Section  3.190  of  its  Rules  and 
Regulations.  A  “legally  qualified  candidate”  is  one  who  can  be  voted 
for,  and  if  a  party  did  not  qualify  for  listing  on  the  ballot  and  write-in 
voting  is  not  permitted  by  state  law,  the  party’s  candidates  have  no  rij^t 
to  radio  time  under  Section  315.  In  another  letter  to  Radio  Station 
KNGS,  however,  the  Commission  stated  that  a  person  who  had  filed  a 
bona  fide  declaration  of  candidacy  on  March  5  became  a  legally  qualified 
candidate  as  of  that  date  where  under  applicable  state  law  he  could 
have  been  voted  for  by  write-in,  and  the  fact  that  he  subsequently 
qualified  for  a  place  on  the  ballot  did  not  aflFect  this.  Since  KNGS, 
before  and  after  March  5,  had  carried  a  regular  transcribed  broadcast 
by  the  candidate,  Senator  William  C.  Knowland,  entitled  “Report  from 
Congress,”  it  was  required  to  afford  equal  opportunity  to  other  candi¬ 
dates  for  nomination  to  the  Senate,  i.e.,  they  were  entitled  to  as  much 
time  as  Senator  Knowland  had  had  after  March  5.  The  contention  that 
Senator  Knowland’s  broadcasts  were  not  “political”  was  regarded  as 
immaterial;  Section  315  says  nothing  about  the  “pohtical”  nature  of 
broadcasts  by  a  candidate,  and  the  broadcasts  were  a  “use”  of  the 
station’s  facilities  within  Section  315.  The  letter  to  the  Progressive 
Party  had  to  do  with  acceptance  speeches  and  other  proceedings  at 
political  conventions.  The  Commission  said  that  Section  315  had  noth¬ 
ing  to  do  with  coverage  of  conventions,  but  that  the  extent  of  coverage 
afforded  national  political  conventions  was  to  be  determined  on  the 
basis  of  fairness  and  general  interest  in  the  presentation  of  public 
events.  Acceptance  speeches  by  candidates,  however,  come  within 
Section  315,  and  a  broadcast  licensee  who  has  made  or  proposes  to  make 
opportunities  available  for  acceptanc'e  speeches  by  one  candidate  for  a 
particular  office  is  under  a  firm  obligation  to  make  equal  OMOrtunities 
available  to  all  other  legally  qualified  candidates  for  that  office.^  The 
concept  of  equal  opportunity  was  also  expanded  upon  in  the  letter  to 
the  Columbia  Broadcasting  System.  One  William  R.  Schneider,  a 
purported  candidate  for  the  Republican  nomination  for  President,  had 
complained  of  CBS’s  refusal  to  make  its  facihties  available  to  him, 
other  than  Station  KMOX,  St.  Louis.  The  Commission  said  that 
Schneider  was  a  bona  fide  candidate,  even  though  he  may  have  been 
motivated  in  part  by  a  desire  to  obtain  broadcast  time  and  though  he 
had  entered  primaries  only  in  Oregon  and  New  Hampshire,  where 
CBS  owned  no  stations.  Schneider  was  a  legally  qualified  candidate 
and  however  remote  his  chances  of  nomination  may  have  been,  the  Act 


*See  also  WDSU,  Inc.,  7  R.R.  769  (1951),  noted  in  12  F.C.Bar  J.  89. 

*The  concept  of  equal  opportunities  must  be  given  a  common-sense  inter¬ 
pretation,  and  presumably  a  station  could  not  broadcast  the  Progressive  candidate’s 
acceptance  speech  at  3:30  a.m.  because  Mr.  Stevenson’s  acceptance  speech  was 
broadcast  at  that  hour. 
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does  not  permit  refusal  of  equal  opportunity  on  the  basis  of  any  sub¬ 
jective  determination  by  the  station  that  the  candidate  has  no  practical 
chance  of  nomination  or  election.  Finally,  the  Commission  advised 
WMCA,  Inc.,  that  it  had  violated  Section  315  in  refusing  to  air  the 
sixth  and  last  of  a  series  of  broadcasts  by  a  Socialist  Labor  candidate 
for  President  of  the  New  York  City  Council,  even  though  the  broadcast 
may  have  been  primarily  devoted  to  advancement  of  Socialist  ideology 
and  did  not  mention  the  oflBce  for  which  he  was  a  candidate.  A  station 
cannot  require  a  candidate  to  conform  to  its  definition  of  a  political 
broadcast  or  determine  how  he  shall  campaign.  “A  licensee,  having 
made  his  facihties  available  to  a  qualified  candidate  for  public  oflBce, 
cannot  condition  the  use  of  broadcast  time  to  exclude  the  advancement 
of  parW  doctrine  as  a  method  by  which  a  candidate  may  elect  to  pursue 
that  oflBce.  Having  once  qualified,  under  Section  315  of  the  Act,  for  an 
allotment  of  broadcast  time,  the  candidate  for  pohtical  oflBce  cannot 
thereafter  become  disqualified  by  refusing  to  meet  the  station  licensee’s 
standard  for  orthodox  campaign  speeches.”  Commissioner  Bartley  dis¬ 
sented.  He  thought  the  Commission  should  simply  state  that  it  was  not 
convinced  that  WMCA  intentionally  and  knowingly  violated  the  Com¬ 
mission’s  rules. 

Practice  and  Procedure^lntervention  (Monona  Broadcasting  Co./ 
7  R.R.  1045  (1952)). 

The  Commission  set  Monona’s  renewal  application  for  hearing  in 
order  to  determine,  among  other  things,  whether  Monona  had  delegated 
any  of  its  exclusive  rights  and  responsibilities  to  Atlass  Amusement  Co., 
Inc.  Atlass  sought  leave  to  intervene.  The  Motions  Commissioner  and 
the  Commission,  on  review,  denied  the  petition.  The  proceeding  before 
the  Commission  was  not  for  the  purpose  of  protecting  Atlass’  private 
contractual  rights  but  to  find  whether  management  consultant  contracts 
entered  into  oy  the  station  and  Atlass  had  resulted  in  an  unlawful 
transfer  of  control.  Hence  Atlass  had  no  suflBcient  interest  to  warrant 
its  intervention.  Nor  was  there  any  showing  how  its  participation 
would  aid  the  Commission  in  the  determination  of  the  issues. 

Practice  and  Procedure— "Party  in  Interest"  (Capital  Broadcasting 
Co.,  8  R.R.  229;  Kansas  State  Coliege,  8  R.R.  261  (1952)). 

These  two  Memorandum  Opinions  represent  the  first  published 
inteipretations  by  the  Commission  of  the  McFarland  Act  Amendments.^ 
In  the  Capital  Broadcasting  Company  case  an  association  of  transit 
riders  filed  a  protest  against  the  grant  of  a  renewal  application  for 
WWDC-FM,  a  station  engaging  in  transit  radio  operations.^  Relying 

*  See  12  F.C.Bar  J.,  No.  3,  for  full  text  of  the  McFarland  Act  and  Conunittee 
Reports. 

*  See  p.  276,  supra. 


Journal  of  the  Federal  Communications  Bar  Association  303 


on  the  discussion  by  the  Senate  Committee  of  Subsection  309(c),®  the 
Commission  held  that  the  association  had  no  standing  to  protest  the 
grant.  “While  Congress  was  intent  on  protecting  ‘legitimate’  interests, 
it  was  equally  careful  to  see  to  it  that  the  administrative  and  judicial 
processes  did  not  become  clogged  through  a  requirement  that  every 
protest  must  be  entertained  no  matter  by  whom  filed.  While  electric 
interference  and  economic  injury  may  not  be  the  only  bases  upon  which 
to  found  an  interest,  it  is  significant  that  by  their  mention  clear  evidence 
was  given  of  the  type  of  factual  situation  which  must  be  present  to 
elevate  a  party  to  the  status  of  one  having  a  ‘legitimate’  interest  in  a 
Commission  action.”  Section  309(c)  was  not  intended  to  permit  a 
protest  and  resultant  hearing  by  every  member  of  the  listening  public 
who  feels  aggrieved  by  a  Commission  action.  Commissioner  Webster 
dissented  and  Commissioner  Hennock  concurred  specially.  Commis¬ 
sioner  Hyde  did  not  participate. 

In  the  Kansas  State  College  case  the  National  Association  of  Radio 
and  Television  Broadcasters  filed  a  petition  for  rehearing  or  protest 
against  a  grant  of  an  application  for  a  noncommercial  educational  tele¬ 
vision  station.  The  basis  of  the  objection  was  that  the  Commission 
had  applied  a  different  standard  of  financial  qualifications  to  state  tax- 
supported  institutions  from  that  applied  to  commercial  applicants;  that 
the  Commission  had  thereby  eflFected  an  amendment  of  its  Rules  and 
Regulations  and  that  the  NARTB  should  be  given  a  right  to  be  heard 
on  the  matter.  The  Commission  rejected  the  argument  that  rule-making 
was  involved,  rather  than  licensing  and  adjudication,  and  held,  in  line 
with  the  Capital  Broadcasting  Company  case,  that  the  NARTB  was  not 
a  person  aggrieved  or  whose  interests  are  adversely  affected  nor  a  party 
in  interest. 


Practice  and  Procedure— Production  of  Data  in  Financial  Reports 
(Paramount  Pictures/  Inc.,  7  R.R.  947  (1952)). 

The  Paramount-ABC  hearing  involved,  among  other  things,  an 
issue  as  to  whether  a  grant  of  the  renewal  and  transfer  apphcations 
involved  would  substantially  lessen  competition  or  tend  to  monopoly. 
ABC  requested  that  the  Commission  prepare  and  make  available  to  it 
a  breakdown,  according  to  networks,  of  the  nationwide  network  time 
sales  for  1949  and  1950,  the  aggregate  figures  of  which  are  set  forth  in 
the  Commission’s  public  releases  on  “Broadcast  Financial  Data”  for  the 
two  years.  ABC  sought  the  information  in  order  to  show  the  com¬ 
parative  volumes  of  business  of  the  four  national  AM  networks  and 
the  four  national  television  networks.  Section  0.2()6(d)  of  the  Com¬ 
mission’s  Rules  provides  that  annual  financial  reports  of  network 
licensees  may  be  made  available  for  public  inspection  in  the  Com- 


•  See  12  F.C.Bar  J. 
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mission’s  discretion.  The  Commission,  however,  held  that  although  the 
data  sought  were  relevant  to  the  issues,  a  suflBcient  showing  of  need  had 
not  been  made,  inasmuch  as  published  data  on  network  gross  billings 
appeared  adequate  to  show  the  comparative  volumes  of  network  busi¬ 
ness. 


Practice  and  Procedure— Severance  and  Grant  (Gulf  Beaches 
Broadcasting  Co.,  Inc.,  8  R.R.  224  (1952)). 

Three  applications  were  heard  in  a  consolidated  hearing.  After 
the  hearing  had  been  concluded  but  before  any  initial  decision  had  been 
handed  down  one  applicant  petitioned  for  severance  and  grant  on  the 
ground  that  the  operation  proposed  by  it  was  not  mutually  exclusive 
with  either  of  the  others,  etc.  The  Commission  denied  the  petition. 
Nothing  in  the  Rules  provides  for  such  a  procedure.  The  function  of 
reviewing  the  record  devolves  in  the  first  instance  on  the  Hearing 
Examiner. 


Programming— Horse  Race  Broadcasts  (Annapolis  Broadcasting 
Corp.,  7  R.R.  1053  (1952);  Port  Frere  Broadcasting  Co.,  Inc.,  5  R.R. 
1163  (1952)). 

The  Commission’s  attitude  toward  horse  race  broadcasts  is  further 
clarified  in  these  decisions.  In  the  Memorandum  Opinion  in  Annapolis 
Broadcasting  Corporation,  the  Commission  renewed  the  license  of 
WANN  on  a  showing  that  all  broadcasts  of  afternoon  horse  race  pro¬ 
grams  had  been  discontinued,  but  took  the  occasion  to  reiterate  that 
“the  broadcasting  of  information  pertaining  to  horse  racing  or  any  other 
sporting  event  in  a  manner  making  it  particularly  susceptible  of  use  as 
an  aid  to  illegal  gambling  presents  a  serious  question  whether  the 
station  involved  is  being  operated  in  the  public  interest.  The  fact  that 
the  broadcasting  of  such  information  makes  it  particularly  susceptible 
of  use  in  the  furtherance  of  unlawful  activities  is  enough,  in  itself,  to 
place  a  heavy  burden  upon  a  station  to  justify  its  activities  in  terms  of 
the  public  interest.”  TTie  Commission  said  that  whether  a  program 
service  which  contains  afternoon  horse  race  information  on  a  regular 
basis  can  be  said  to  serve  the  public  interest  is  a  question  which  must 
be  resolved  before  renewal  of  license  can  be  granted,  but  since  the 
programs  had  been  discontinued  the  issue  was  no  longer  in  the  case. 
In  the  Port  Frere  case  the  Commission  on  June  12,  1952,  granted  a 
petition  for  rehearing  and  set  aside  its  decision  of  October  12,  1950 
(5  R.R.  1137),  refusing  renewal  of  license  of  WTUX,  Wilmington,  Del. 
The  Commission  acted  on  the  basis  of  a  new  policy  of  renewing  licenses 
of  stations  which  had  discontinued  horse  race  broadcasts,  WTUX  having 
been  the  first  station  to  be  set  for  hearing  and  the  only  one  whose 
application  had  been  denied. 
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Radio  Stations— Change  from  Fulltime  to  Daytime-Only  (Vidalia 
Broadcasting  Co.,  8  R.R.  1  (1952)). 

This  case  establishes  a  precedent  of  sorts,  inasmuch  as  it  is  appar¬ 
ently  the  first  instance,  at  least  in  recent  years,  of  a  licensee  voluntarily 
reducing  its  hours  of  operation  from  fulltime  to  daytime-only.®  The 
Commission  granted  the  application,  which  also  involved  a  change  in 
frequency  and  increase  in  power  to  expand  the  station’s  daytime  listen¬ 
ing  area,  on  the  basis  of  a  showing  that  the  station’s  financial  stability 
would  be  increased  and  its  daytime  service  extended  to  a  large  number 
of  persons  who  had  a  need  for  the  service.  Only  5,000  persons  were 
within  the  nighttime  listening  area  and  it  was  conceded  by  the  applicant 
that  even  though  the  city  received  no  other  primary  service  at  night, 
most  of  the  residents  listened  to  network  programs  from  distant  clear 
channel  stations  in  preference  to  listening  to  the  local  station. 

Telephone  Companies— Tariffs— Unla¥fful  Use  of  Facilities  (Katz  v. 
American  Telephone  &  Telegraph  Co.,  6  R.R.  883  (1951)). 

The  Commission  in  this  case  was  faced  again  with  the  diflBcult 
problem  of  restricting  use  of  telephone  facilities  for  unlawful  purposes 
without  infringing  on  legal  rights  of  subscribers.'^  The  agency  split 
three  ways  with  one  member  (Commissioner  Hennock)  not  participat¬ 
ing.  The  majority  (Commissioners  Hyde,  Jones,  and  Webster)  held 
that  a  provision  in  a  telephone  company  tari£F  that  service  would  not  be 
furnished  if  any  law  enforcement  agency,  acting  within  its  jurisdiction, 
advised  that  such  service  was  being  used  or  would  be  used  in  violation 
of  law,  or  if  the  company  received  other  evidence  that  such  service  was 
being  or  would  be  so  used,  was  invalid.  The  theory  of  the  majority  was 
that  the  company  could  not  insulate  itself  from  liability  to  the  subscriber 
or  applicant  or  to  criminal  process  in  this  manner,  and  said  that  it 
would  not  be  reasonable  for  the  company  to  rely  upon  such  advice  in 
evety  case,  even  where  the  advice  was  known  to  be  erroneous,  as  the 
tariff  would  require  it  to  do.  The  carrier  must  exercise  judgment  in 
furnishing  or  refusing  service,  and  in  doing  so  it  may  give  the  weight 
and  consideration  which  it  decides  is  justified  under  the  circumstances 
to  any  evidence  which  it  may  have.  The  nature  of  the  offense  involved, 
the  strength  of  the  evidence  of  its  perpetration,  and  the  patent  need 
for  social  protection  demanding  immediate  action,  may  in  certain  cases 
prompt  the  carrier  to  discontinue  service  without  notice,  while  in  other 
cases  the  carrier  may  justifiably  feel  that  notice  of  the  proposed  dis¬ 
continuance  should  be  furnished  the  subscriber,  so  that  he  could  avail 
himself  of  legal  remedies  looking  toward  continuance  of  his  service. 

*See  Vidalia  Broadcasting  Co.,  7  R.R.  698  (1951). 

’See  9  F.C.Bar  J.  147;  10  F.C.Bar  J.  108,  156;  11  F.C.Bar  J.  170. 
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In  some  cases  the  carrier  may  oflFer  the  subscriber  a  “grace  period,”  in 
others  immediate  action  will  be  indicated.  “The  fact  that  an  arduous 
task  may  be  imposed  upon  the  carrier,  and  that  it  may  possibly  be 
visited  with  civil  or  criminal  liability  in  the  event  of  a  mistaken  decision 
on  its  part,  cannot  constitute  a  reason  for  permitting  it  to  immunize 
itself  from  all  responsibility  for  discontinuance  of  service.” 

Chairman  Coy  and  Commissioner  Sterling  agreed  with  the  result 
of  the  decision  but  not  with  most  of  its  reasoning.  They  felt  that  it 
would  be  unjust  and  unreasonable  to  permit  the  company  to  discontinue 
service  without  first  giving  the  customer  an  opportunity  to  be  heard, 
except  possibly  in  cases  involving  treason,  espionage,  or  similar  activities. 

Commissioner  (now  Chairman)  Walker  dissented  on  the  basis  of 
the  initial  decision  of  Hearing  Examiner  Fanney  N.  Litvin. 


Recent  Law  Review  Articles 

Administrative  Procedure 

“Administrative  Blackmail:  The  Remission  of  Penalties”  is  discussed 
by  Dalmas  H.  Nelson  in  the  Western  Political  Quarterly.^  Some  ob¬ 
jections  are  stated  to  giving  administrative  agencies  the  power  in  their 
discretion  to  compromise  or  mitigate  forfeitures  and  penalties.^  The 
flexibility  of  approach  makes  arbitrary  and  partial  enforcement  possible, 
and  the  absence  of  standards  makes  the  agency  vulnerable  to  pressures. 
“But  the  greatest  hazard  connected  with  the  use  of  the  compromise  or 
mitigation  device  is  its  compulsiveness.”  Several  factors  tend  to  oblige 
an  alleged  offender  to  accept  a  mitigated  or  compromised  settlement 
regardless  of  the  merits  of  the  charge.  “The  device  thus  becomes  a 
kind  of  administrative  blackmail.”  Procedural  reforms  should  be  intro¬ 
duced  and  a  regular  procedure  on  notice  and  hearing  set  up. 

Copyright 

The  question  whether  a  visual  reproduction  of  copyrighted  material 
over  television  is  an  infringement  of  the  copyright  is  discussed  by  Carl 
L.  Shipley  in  a  brief  article  in  the  fournal  of  Ae  District  of  Columbia 
Bar  Association.®  The  conclusion  is  stated  that 

*4  Western  Poli.Q.  610  (December,  1951). 

*The  F.C.C.  has  power  to  impose  and  mitigate  forfeitures  with  respect  to 
radio  facilities  on  vessels,  Sec.  504(b)  of  the  Act.  The  power  to  impose  fines  in  the 
broadcasting  field  was  proposed  to  be  given  by  the  McFarland  Bill  but  omitted  from 
the  statute  as  enacted. 

*19  D.C.Bar  Assn.  J.  341  (August,  1952). 
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“Visual  reproduction  by  telecast  would  seem  to  fall  more  naturally  in  the 
area  of  tangible,  visible  duplications  which  constitute  copies,  than  in  the  area 
of  transient  sounds  and  recordings  which  do  not.” 

Tangibility  is  not  the  real  touchstone  which  makes  a  reproduction  a 
“copy”;  if  telecasting  of  visual  reproductions  is  not  considered  “copying,” 
the  copyright  owner  loses  an  opportunity  for  profit  and  the  telecaster 
is  unjustly  enriched. 


Free  Speech 

The  decision  in  Asbury  Park  Press,  Inc.  v.  City  of  Asbury  Park^  is 
noted  in  the  Harvard  Law  Review.®  The  writer  doubts  whether  many 
courts  would  agree  with  the  “novel  doctrine”  that  freedom  of  the  press 
justifies  requiring  a  legislative  body  to  open  its  proceedings  to  radio 
coverage.  It  is  “far  from  clear”  that  even  newspaper  reporters  attend 
legislative  sessions  as  a  matter  of  right.  A  constitutional  issue  of  un¬ 
reasonable  discrimination  might  be  raised  if  newspapermen  were  ad¬ 
mitted  and  broadcasters  barred,  but  “a  legislative  determination  that 
reporters  disturb  the  investigative  or  deliberative  process  less  than 
microphones  or  cameras  seems  clearly  constitutional.”  The  broadcasting 
of  legislative  debates  also  involves  a  danger  of  a  one-sided  picture,  so 
that  legislative  supervision  might  be  essential  to  assure  fair  distribution 
of  broadcast  time. 


Lotteries 

“State  Regulation  of  Radio  Lotteries”  is  treated  in  the  Wisconsin 
Law  Review.®  The  writer,  Leslie  Scharf,  does  not  feel  that  the  existence 
of  the  federal  criminal  statute,  18  U.S.C.  Section  1304  (formerly  Section 
316  of  the  Communications  Act)  precludes  state  legislation.  Whether 
the  indirect  regulation  of  program  content  by  the  F.C.C.  has  this  effect 
is  a  closer  question,  on  which  Mr.  Scharf  comes  to  no  definite  conclusion. 


Political  Broadcasts 

The  problem  of  political  broadcasts  is  discussed  in  a  Note  in  the 
Yale  Law  Journal."  The  writer,  while  conceding  that  the  legislative 
history  of  Section  315  of  the  Act  supports  the  Court  of  Appeals’  decision 
in  Felix  u,  Westinghouse  Radio  Stations,^  regards  the  distinction  be- 


*7  R.R.  2062  (N.J,  Super.Ct.  1951).  See  12  F.C.Bar  J.  77. 

‘65  Harv.L.Rev.  1258  (May  1952). 

*  1952  Wis.L.Rev.  177  (January). 

’61  Yale  L.J.  87  (January  1952). 

•186  F.(2d)  1  (C.A.  3d,  1950),  cert.den.  341  U.S.  909  (1951). 
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tween  candidates  and  supporters  of  candidates  as  unrealistic,  and  as 
giving  partisan  licensees  a  tool  for  frustrating  the  broader  aim  of  Con¬ 
gress-impartial  treatment  during  campaigns.  The  F.C.C.’s  standard  of 
“fairness”  the  writer  feels  is  an  ineffective  barrier  to  licensee  discrimina¬ 
tion.  Licensees,  he  says,  should  be  required  to  treat  candidates  and 
their  supporters  impartially.  At  the  same  time  licensees  should  be 
protected  against  liability  for  defamation. 

“Pohtical  Defamation  by  Radio”  is  the  topic  of  a  note  in  the  Illinois 
Law  Review.^  The  “occupation  of  the  field”  doctrine  as  applied  in  the 
DuMont  case^®  is  criticized,  and  doubt  is  expressed  as  to  whether 
Congress  has  occupied  the  field  as  far  as  political  defamation  is  con¬ 
cerned.  The  writer  suggests  that  the  broadcaster  should  have  a  limited 
right  of  censorship  and  states  that  he  is  not  liable  to  abuse  it.  Congress, 
it  is  said,  should  make  radio  defamation  a  crime  on  the  part  of  the 
speaker. 

Still  another  discussion  of  the  problem  is  offered  by  Edward 
DeGrazia  in  the  George  Washington  Law  Review.^i  Mr.  DeGrazia  is 
sharply  critical  of  the  Commission’s  Port  Huron  doctrine  and,  indeed, 
of  practically  everything  the  Commission  has  done  under  Section  315 
of  the  Act.i2  His  point  of  view  is  probably  best  illustrated  by  his 
conclusions  that 

“The  Commission  has  steadily  neglected  its  duty  under  section  315  to  im¬ 
plement  by  (reviewable)  rules  and  regulations  the  critical  provisions  of  section 
315.  It  has  chosen  to  engage  in  judicially  surreptitious  legislation.  It  has 
countermanded  the  final  decisions  of  Congress.  It  has  ignored  the  interpre¬ 
tations  of  section  315  registered  by  courts  of  law.  It  has  generated  confusion 
and  fastened  the  broadcasting  indust^  to  an  unnecessary  dilemma.  It  has 
done  all  these  things  in  oroer  to  effectuate  its  own  inbred  philosophy  of 
broadcast  communication.”” 

The  Commission’s  position  on  deletion  of  defamatory  material  by  the 
broadcaster  is  objected  to  on  the  ground  that  the  purpose  of  Section 
315  was  to  prevent  partisan  discrimination  by  the  broadcaster— not  to 
permit  the  broadcast  of  defamatory  matter.  Discrimination  can  be 
penalized  without  forbidding  all  deletion  of  defamatory  material. 

Program  Control 

“Program  Evaluation  by  the  Federal  Communications  Commission: 
An  Unconstitutional  Abridgement  of  Free  Speech?”  is  the  title  of  a 

•46  lU.L.Rev.  626  (Sept.-Oct.  1951). 

”  Allen  B.  DuMont  Laboratories  v.  Carroll,  184  F.(2d)  153  (C.A.  3d,  1950), 
cert.den.  340  U.S.  929  (1951). 

Equal  Political  Defamation  for  All:  Section  315  of  the  Federal  Commimica- 
tions  Act  20,  Geo.Wash.L.Rev.  706  (June,  1952).  Mr.  De  Grazia  is  a  member  of  the 
District  of  Columbia  Bar  and  is  associated  with  the  firm  of  Kirkland,  Fleming, 
Green,  Martin  &  Ellis. 

”  In  his  last  paragraph  the  author  expresses  doubt  as  to  whether  Section  315 
itself  is  practical  or  even  constitutional. 

”Pp.  718-719. 
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lengthy  article  by  Thomas  H.  Wall  in  the  Georgetown  Law  Journal, 
The  conclusion  is  that  radio  is  entitled  to  freedom  of  speech,  but  that 
freedom  of  speech  is  not  unlimited;  the  Commission  may  weigh  or 
evaluate  program  content  as  a  factor  bearing  on  the  granting,  renewal, 
or  revocation  of  licenses  in  order  to  insure  that  licensees  operate  in  the 
public  interest,  although  it  may  not  prescribe  any  type  or  types  of 
programs,  concern  its^  with  religious,  political,  social,  or  economic 
views  of  an  applicant  or  choose  applicants  on  an  arbitrary  or  capricious 
basis. 


Right  of  Privacy 

The  decision  of  the  Appellate  Division  in  the  Gautier  case^®  is 
treated  by  John  A.  C.  Hetherington  in  the  Cornell  Law  Quarterly.^® 
As  did  the  New  York  Court  of  Appeals,  Mr.  Hetherington  agrees  with 
the  Appellate  Division  that  there  is  no  ri^t  of  recovery  under  the  Civil 
Rights  Law;  his  reasons,  however,  are  different.  Several  other  possible 
bases  of  recovery  are  also  discussed.  While  injury  to  business  reputa¬ 
tion  is  actionable,  false  statements  and  actual  damage  must  be  shown. 
The  theory  of  a  property  right  in  plaintiflT s  act,  appropriated  by  defend¬ 
ants  without  authority,  offers  more  promise.  The  New  York  law  of 
unfair  competition  is  also  broad  enough  to  warrant  recovery. 

The  University  of  Pennsylvania  Law  Review'’^  finds  the  Gautier 
decision  not  startling  in  extending  to  television  the  privilege  accorded 
news  reporting  media  but  feels  that  the  decision  does  involve  a  modifi¬ 
cation  of  the  language  of  the  statute,  and  renders  more  vague  the  line 
between  news  and  entertainment,  “a  distinction  which  television  itself 
may  be  erasing.”  The  opinion  is  expressed  that  “subsequent  cases  may 
signal  a  significant  inroad  into  the  right  of  a  person  to  be  let  alone.” 

The  decision  of  the  Court  of  Appeals  in  Gautiers  case  is  forecast 
by  the  note  in  the  Albany  Law  Review,  The  Civil  Rights  Law  should 
not  apply  unless  there  is  some  commercialization  or  exploitation  of  the 
plaintius  name,  picture  or  personality.  To  apply  the  statute  if  the  use 
was  in  any  way  connected  with  advertising  or  trade  would  substitute 
an  inflexible  test  which  might  have  chaotic  results  and  throttle  the  free 
dissemination  of  news. 

A  different  point  of  view  is  expres^d  in  the  Fordham  Law  Re- 
view.i®  The  writer  feels  that  the  rules  established  for  determining 

”40  Geo.LJ.  1  (November  1951). 

“Gautier  v.  Pro-Football,  Inc.,  278  App.Div.  431,  106  N.Y.S.(2d)  553 
(1951).  See  12  F.C.Bar  J.  74.  The  decision  was  afiBrmed  by  the  Court  of  Appeals, 
see  p.  290,  supra. 

“37  Com.L.Q.  283  (Winter  1952). 

"100  U.Pa.L.Rev.  772  (March,  1952). 

“16  Albany  L.Rev.  72  (January  1952). 

“21  Fordham  L.Rev.  79  (March,  1952). 
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whether  use  of  a  person’s  name,  portrait  or  picture  in  a  newspaper  or 
periodical  is  for  advertising  purposes  may  prove  inadequate  in  tele¬ 
vision  cases  because  it  is  harder  to  separate  advertising  matter  from 
other  program  matter.  The  privilege  accorded  to  news  and  matters  of 
pubhc  import,  it  is  felt,  should  not  be  extended  to  cover  the  facts  of 
the  Gautier  case.  A  more  rigid  interpretation  should  be  given  the 
statute  in  cases  involving  alleged  breaches  of  privacy  by  television  than 
in  cases  involving  other  media,  because  television’s  potentiality  for 
invasion  of  an  individual’s  privacy  far  surpasses  that  of  any  other 
medium. 

Televising  and  Broadcasting  of  Trials 

“Televising  and  Broadcasting  Trials”  is  discussed  by  Paul  |. 
Yesawich,  Jr.,  in  the  Cornell  Law  Quarterly.^®  Whatever  justification 
there  may  be  for  televising  legislative  inquiries,  the  author  can  find 
little  or  no  justification  for  televising  trials.  While  criminal  trials  are 
pubhc  proceedings,  it  is  felt  to  be  doubtful  whether  the  public  has 
anything  akin  to  a  right  of  attendance  at  such  trials;  the  requirement  of 
a  pubhc  trial  was  created  for  the  benefit  of  the  accused,  and  he  should 
be  able  to  exclude  the  pubhc  and  its  information  media.  The  only 
function  of  a  trial  should  be  “a  sober  investigation  of  the  matters  in 
issue”;  the  use  of  television  or  radio  during  a  trial  “distracts  from  the 
singular  purpose  of  the  courts  and  subverts  the  dignity  of  their  pro¬ 
ceedings.”  The  education  of  the  pubhc  is  not  a  function  or  a  salutary 
by-product  of  a  televised  trial.  Broadcasting  or  televising  will  hamper 
witnesses  in  testifying.  An  unfair  impression  of  the  trial  may  be 
created  because  of  intermittent  broadcasting  or  telecasting;  the  oppor¬ 
tunity  to  edit  and  interpret  is  limited.  The  selection  of  an  impartial 
jury  in  the  event  of  a  retrial  may  be  rendered  diflBcult.  Nevertheless, 
if  the  court  does  not  outlaw  the  televising  of  a  trial  the  accused  may 
be  helpless  to  protect  himself.  The  right  of  privacy  is  a  weak  reed  on 
which  to  rely.  Broadcasting  of  trials  is  not  unlawful  per  se,  but  the 
practice  should  be  condemned  and  the  First  Amendment  not  be  re¬ 
garded  as  giving  a  right  to  telecast  trials.  Legislation  or  court  rules 
should  be  adopted  prohibiting  the  practice. 

Televising  of  Films 

“Televising  Old  Films— Some  New  Legal  Questions  about  Per¬ 
formers’  and  Proprietors’  Rights”  is  the  title  of  an  article  by  Herbert  T. 
Silverberg  in  the  Virginia  Law  Review.^i  The  problem  discussed  in 
the  article,  of  course,  is  whether  motion  pictures  intended  for  theatrical 
exhibition  may  be  telecast  without  express  consent  of  the  performers. 

"37  Cornell  L.Q.  701  (Summer  1952).  See  p.  222,  supra. 

”38  Va.L.Rev.  615  (June,  1952). 
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The  producers  have  taken  the  position  that  unless  limited  by  contractual 
provision,  they  have  the  unrestricted  right  to  use,  sell,  or  license  others 
to  use  films  produced  by  them,  on  any  terms  and  for  any  purpose  they 
wish.  The  actors  contend  that  their  services  may  be  sold  for  either  a 
general  or  limited  use,  and  that  since  television  is  a  new  medium  and 
tne  use  of  motion  pictures  on  television  was  not  contemplated  when  the 
films  were  made,  the  actors  should  receive  additional  compensation  for 
television  showings  of  their  performances.  The  article  discusses  the 
question  whether  the  producer  has  a  contractual  right  to  permit  the 
snowing  on  television  of  motion  pictures  in  which  the  actor  appeared, 
and  whether  an  actor  has  a  property  right  in  his  interpretation  of  a 
dramatic  or  musical  work  so  as  to  claim  infringement  thereof  if  the 
producer  authorizes  a  showing  of  the  film  on  television  without  his 
consent.  The  various  doctrines  of  common  law  copyright,  unfair  com¬ 
petition,  equitable  servitudes,  moral  right,  and  right  of  privacy  are 
discussed.  The  conclusion  is  reached  that  in  the  present  state  of  the 
law  the  actor  must  look  for  his  protection  to  his  contract,  legislation,  or 
collective  bargaining. 


Television  Program  Content 

“Competition  and  TV  Program  Content”  is  the  title  of  a  comment 
in  the  University  of  Chicago  Law  Review.22  The  author  ranges  rather 
far  afield  in  his  discussion  of  the  problem  of  “whether  sponsorship  is 
destined  to  play  as  leading  a  role  in  the  formulation  of  TV  programming 
as  it  has  in  radio.”  He  does  not  feel  that  anything  can  be  done  through 
use  of  the  “Blue  Book”  philosophy,  which  was  unsuccessful  in  radio. 
The  most  promising  alternative,  he  feels,  is  subscription-TV.  “A  de¬ 
cision  [by  the  Commission]  that  would  deny  the  entire  principle  of 
the  development  would  seem  highly  unjustified.”  “Since  the  public 
appears  willing  to  pay  and  since  channel  facilities  are  still  available, 
it  is  doubtful  whether  an  unfavorable  Commission  is  legally  possible.” 
The  writer  in  conclusion  questions  whether  such  fundamental  broad¬ 
casting  decisions  should  be  made  in  the  first  instance  by  a  regulatory 
body;  legislative  action  is  called  for. 


Telephone  Companies 

The  Commissions  decision  in  Katz  v.  A.T.irT.  Co.^^  is  criticized 
in  the  Harvard  Law  Review.^^  The  decision  in  effect  requires  a  utility 
to  determine  legality  of  use  at  its  own  risk,  facing  liability  for  damages 
if  service  is  terminated  on  the  basis  of  erroneous  information,  or  prose- 


”19  U.Chi.L.Rev.  556  (Spring  1952). 

”6  R.R.  883  (1951).  See  p.  305,  supra. 
“65  Harv.L.Rev.  1255  (May  1952). 
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cution  for  refusal  to  terminate  use  which  is  actually  illegal.  A  better 
solution,  it  is  sueeested,  would  be  to  require  notice  to  the  allegedly 
illegal  user;  if  he  failed  to  seek  injunctive  relief  from  the  court,  the 
utili^  would  not  be  liable.  If  injunctive  relief  was  sought,  it  is  “argu¬ 
able’^  that  the  utility  should  have  to  prove  illegal  use  beyond  a  mere 
preponderance  of  the  evidence.  But  the  importance  of  discontinuing 
service  as  a  law  enforcement  device  may  warrant  placing  no  more  than 
the  ordinary  burden  on  the  utility. 


ARTICLES  NOTED 

•  Bielitsky  and  Spivack,  Congressional  Investigating  Committees  and 
Television,  26  Temple  L.Q.  70  (Summer  1952). 

•  Borsook,  Television— Its  Legal  Limitations,  32  Boston  U.L.Rev.  179 
(April  1952). 

•  DeRieux,  Television  Tort,  3  Mercer  L.Rev.  327  (Spring  1952) 

•  Gossett,  Justice  and  TV:  Some  Thoughts  on  Congressional  Investi¬ 
gations,  33  Am.Bar  Assn.  J.  15  (January,  1952). 

•  Heckman,  Two  Approaches  to  the  Problem  of  Preventing  the  Use  of 
Interstate  Communications  Facilities  to  Aid  Illegal  Gambhng  Inter¬ 
ests,  40  Georgetown  L.J.  68  (November  1951). 

•  Taylor,  J.  G.  (Attorney  General  of  Missouri),  Transmission  of  Racing 
Information  by  Wire  in  Missouri,  17  Mo.L.Rev.  16  (January  1952). 

•  Note,  Television  and  Congressional  Investigations,  1  DePaul  L.Rev. 
112  ( Autumn- Winter  1951). 

•  Privilege  of  a  Newspaper  Reporter  to  Dechne  to  Disclose  His  Con¬ 
fidential  Sources  of  Information  (Report  by  the  staff  of  the  Subcom¬ 
mittee  on  Privileges  and  Elections  of  the  Senate  Committee  on  Rules 
and  Administration),  97  Cong.Rec.  5388  (May  16,  1952). 


Journal  of  the  Federal  Communications  Bar  Association  313 


Notes 

Law  School  Courses  on  Communications  Law 

A  lecture,  discussion,  and  research  course  in  Government  Regula¬ 
tion  of  Communication  Media  is  being  given  by  the  George  Washington 
University  Law  School  during  the  fall  term,  1952-1953.  The  course  is 
conducted  by  Assistant  Professor  Louis  H.  Mayo.  The  purpose  of  the 
course  is  “to  examine  into  the  legal  doctrine  relating  to  regulatory 
practices  in  the  channels  of  mass  communication,  i.e.,  newspaper,  maga¬ 
zines,  motion  pictures,  and  radio-television.  An  analysis  will  be  made 
of  the  structures  of  these  industries  to  determine  the  pattern  of  control 
exercised  over  the  disseminated  content  by  government,  private  owners, 
political  parties,  industry,  labor  organizations,  and  other  community 
groups.  An  appraisal  will  also  be  made  of  the  comparative  utility  of 
various  regulatory  techniques  for  implementing  policies  aflFecting  these 
media.  Special  emphasis  will  be  placed  on  radio  and  television.” 

The  course  began  on  October  2. 

Georgetown  University  Law  School’s  Continuing  Legal  Education 
Institute  for  lawyers  and  law  school  graduates  this  year  includes  a 
course  in  “Federal  Communications  Law,”  conducted  by  William  J. 
Dempsey,  a  member  of  this  Association.  The  course  commenced  on 
October  1.  The  course  “covers  the  practical  problems  that  arise  in  the 
presentation  of  the  cases  before  the  Federal  Communications  Commis¬ 
sion.  Nationally  recognized  engineering  experts  will  discuss  in  non¬ 
technical  language  the  engineering  considerations  which  underhe  radio 
and  television  problems.  Applications  to  operate  radio  transmitting 
equipment  and  the  procedure  in  prosecuting  such  applications  will  be 
covered,  as  will  the  filing  of  complaints  directed  against  broadcast  and 
television  stations  and  the  procedure  in  defending  against  such  com¬ 
plaints.  Important  F.C.C.  regulations,  such  as  the  network  regulations, 
the  regulations  assigning  television  channels  to  specific  communities, 
regulations  directed  to  ‘give-away’  programs,  and  regulations  governing 
broadcast  by  political  candidates,  F.C.C.  policies  not  embodied  in 
formal  regulations  or  decisions,  (e.g.,  program  policies  in  the  ‘Blue  Book’ 
and  problems  of  ‘censorship’),  will  be  considered  exhaustively.” 

Seventeenth  Annual  Report  of  the  F.C.C. 

The  Federal  Communications  Commission’s  Seventeenth  Annual 
Report,  for  the  fiscal  year  which  ended  June  30,  1951,  was  published 
in  1952,  and  is  available  from  the  Government  Printing  OflBce  for  40 
cents.  In  his  letter  transmitting  the  report  to  Congress,  Chairman  Coy 
emphasized  that  “because  of  reduced  appropriations  and  consequent 
loss  of  manpower,  the  Commission  cannot  take  care  of  its  regular  func¬ 
tions,  not  to  mention  duties  added  by  the  national  defense  program. 
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Consequently  there  is  a  mounting  backload  of  work  in  various  categories 
which  seriously  aflFects  the  economy  of  the  various  communications 
industries  and,  in  fact,  the  economy  of  the  country  generally.”  The 
report  itself  makes  the  same  point  but  with  much  less  force.^  The 
report  notes  that  the  number  of  outstanding  radio  authorizations  under 
its  jurisdiction  now  approximates  885,000.  This  includes  more  than 
700,000  authorizations  for  various  classes  of  radio  operators,  179,000 
nonbroadcast  radio  authorizations  and  4,600  in  broadcast;  268,000  appli¬ 
cations  were  filed  during  the  fiscal  year,  an  increase  of  48,000  over  the 
previous  year.  More  than  a  million  pieces  of  correspondence  passed 
through  the  Mail  and  Files  Branch.  The  various  public  notices,  orders, 
decisions,  opinions,  and  rule-making  documents  issued  during  the  year 
used  up  9,128,000  sheets  of  paper.  “The  Commission  issues  no  ‘press 
releases’.”  (Page  35). 

The  report  summarizes  legislative  and  judicial  developments  during 
the  year  and  discusses  in  some  detail  regulatory  activity  in  the  common 
carrier  field,  safety  and  special  radio  services,  radio  broadcast  services, 
miscellaneous  services,  field  engineering  and  monitoring,  technical  and 
laboratory  activities,  and  frequency  allocation  and  treaty  activities. 


Orla  St.  Clair  Appointed  to  Bench 

Orla  St.  Clair,  a  member  of  this  Association,  was  recently  sworn 
in  as  a  judge  of  the  Municipal  Court  of  San  Francisco.  Mr.  St.  Clair, 
a  former  member  of  the  firm  of  St.  Clair,  Connolly  and  Cerini,  was 
immediate  past  president  of  the  San  Francisco  Bar  Association.  He 
was  formerly  a  member  of  the  firm  of  Wheat,  May,  Shannon  and  St. 
Clair  in  Washington,  D.C. 


New  Edition  of  Pike  &  Fischer  Radio  Regulation 

One  of  the  noteworthy  achievements  of  the  Federal  Communica¬ 
tions  Bar  Association  in  recent  years  has  been  the  sponsorship  of  the 
Pike  and  Fischer  Radio  Regulation  loose-leaf  service.  This  service,  con¬ 
ceived  and  sponsored  by  the  Association  in  1947,  was  first  published  in 
January  1948  and  has  been  kept  up  to  date  by  weekly  releases  since  that 
date.  In  those  five  years  it  has  proven  its  value  to  the  radio  and  television 
bar  and  industry  as  well  as  to  the  Commission  itself.  As  President  Carl 
I.  Wheat  said  in  his  Annual  Report  for  1948,  “the  bringing  together  in 

*  “Because  of  reduced  appropriations,  and  consequent  loss  of  manpower,  the 
Commission  was  hard  pressed  to  take  care  of  its  growing  normal  workload,  not  to 
mention  prioriW  projects  requiring  immediate  attention.  Necessary  curtailments 
were  evidenced  in  some  routine  field  operations,  also  in  delays  and  backlogs  in 
processing  certain  types  of  applications.”  Page  1. 
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a  single  publication  of  the  theretofore  scattered— and  at  times  practically 
undiscoverable— regulations  of  the  F.C.C.  has  been  a  matter  of  basic 
importance  to  all  those  who  practice  before  that  body.”  (9  F.C.BAR  J. 
119). 

Because  of  the  innumerable  changes  in  Commission  regulations 
since  1948,  as  well  as  the  vast  amount  of  decisions  emanating  from  the 
Commission  and  the  courts  in  that  period,  the  original  edition  is  not  now 
available  to  new  subscribers.  The  editors,  therefore,  have  undertaken 
the  preparation  of  a  new  edition,  to  be  called  the  “Broadcast  Edition.” 
This  new  edition  will  contain  everything  in  the  way  of  statutes.  Com¬ 
mission  Rules,  Regulations  and  Standards,  forms,  etc.,  which  the  radio 
or  television  broadcaster  or  his  counsel  requires.  It  will  also  include  a 
complete  digest  of  Commission  opinions  and  court  decisions  from  the 
beginning  of  radio  regulation,  as  well  as  the  full  text  of  opinions  and 
decisions  handed  down  during  1953  and  succeeding  years. 

Publication  of  the  new  edition  is  scheduled  for  January,  1953. 
Full  particulars  may  be  secured  from  Pike  &  Fischer,  632  Dupont  Circle 
Building,  Washington  6,  D.  C. 
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The  President’s  Letter 

( Continued  from  page  221 ) 

Communications  and  Administrative  Law.  The  major  piece  of  legislation 
in  which  the  Association  was  interested  was  passed  in  June  of  this  year, 
becoming  known  as  “Communications  Act  Amendments,  1952”  and  pro¬ 
vides  many  procedural  changes  involving  Commission  practice.  The 
Committee  is  now  at  work  on  recommendations  which  will  propose  to 
correct  some  of  the  deficiencies  which  have  appeared  in  operation  of  the 
Hobbs  Act  and  it  is  expected  that  such  recommendations  can  be  made 
to  the  incoming  Congress. 

Our  Annual  Outing  in  October  at  the  country  place  of  Horace 
Lohnes  was  not  only  a  real  social  success  but  a  financial  one.  Frank 
Fletcher  and  his  hard-working  Committee  had  everything  running 
smoothly  from  parking  cars  to  serving  wonderful  edibles,  potables,  and 
hospitality  to  our  members  and  their  many  guests.  Our  deep  apprecia¬ 
tion  is  extended  to  Frank  for  taking  the  time  from  his  busy  schedule  and 
to  our  amiable  host,  Horace  Lohnes,  for  his  generosity  and  indulgence 
in  condoning  the  continued  use  of  his  premises. 

Yet  to  come  on  the  social  as  well  as  business  side  is  our  Annual 
Meeting  and  Banquet,  the  date  of  which  should  be  announced  by  the 
Committee  in  charge  simultaneously  with  this  issue  of  the  Journal. 

To  all  of  our  members— greetings  for  the  Hohday  Season,  and 
may  you  enjoy  a  New  Year  of  Good  Health,  Happiness,  and  continued 
Prosperity'. 


President 
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pp.  1-60;  No.  2/  pp.  61-132;  No.  3,  pp.  133-188;  No.  4,  pp.  189-238; 
Vol.  12,  No.  1,  pp.  1-41;  No.  2,  pp.  45-108;  No.  3,  pp.  109-217;  No. 
4/  pp.  219-322). 


Administrative  law 

“Administrative  finality,”  doctrine  of, 
11:124 

Administrative  procedure 

See  also  Practice  and  procedure 
Judicial  Conference  Advisory  Commit¬ 
tee  report,  12:239 
Administrative  Procedure  Act 
Applicability,  12:146,  12:162,  12:170 
Advertising 

Alcoholic  beverages,  11:48,  11:178,  11: 
180 

Dentists,  12:296 

False  advertising,  12:261 

Political  advertising,  12:264 

State,  advertising  of  over  radio,  12:297 

Sunday  laws,  12:291 

Advertising  contracts,  admissibility  in 
evidence,  11:126 
i\6ridls 

Rights  of  tenants,  11:93,  11:130,  11: 

222,  12:40,  12:82,  12:285 
Zoning  laws,  12:27,  12:295 
Amateur  radio  station  licensees 
Automobile  license  plates,  12:263 
Transmitter,  zoning  laws,  12:27,  12:295 
Antennas 

See  Aerials;  Community  television  an¬ 
tennas;  Zoning 
Anti-trust  laws 

Application,  12:138,  12:171,  12:178 
Attempt  by  newspaper  to  destroy  radio 
competition,  11:163,  12:74 
Applications 

Alternative  proposals,  12:273 
Anti-trust  laws,  effect  of,  12:138,  12: 
171,  12:178 

Comparative  consideration,  12:16 
Comparative  consideration,  existing 
station  V.  new  applicant,  12:28 
Competitive  practices  of  applicant,  11: 
26,  11:91 

Conditional  grant,  12:273 
Fair,  efficient  and  equitable  distribu¬ 
tion  of  facilities,  11:107,  12:17 


Fair,  efficient  and  equitable  distribu¬ 
tion  of  facilities,  moving  of  station, 
12:29 

Financial  effect  of  grant  on  existing 
station,  12:274 

Interference,  effect  of,  12:274 

Monopolistic  practices,  effect  of,  11:26, 
11:91 

Necessary,  12:136,  12:157 

Protests,  12:137,  12:159 

Renewal  of  license 
Considerations,  12:135,  12:155,  12: 

191 

Issues  on,  11:218 

Associations,  eligibility  to  be  licensees, 
12:300 

Athletic  contests 

See  Broadcasts;  Taxation 
Automobiles 

License  plates,  amateur  radio  station 
licensees,  12:263 

Television  receivers  in,  11:131,  12:41, 
12:94,  12:267 

Avco  rule  abolished,  12:136,  12:160 
Bankruptcy 

Request  for  hearing  on  revocation  of 
license,  filing  by  trustee,  11:219 
Bar  Associations 

Reports  on  broadcasting  and  telecast¬ 
ing  of  trials  and  hearings,  12:222 
Baseball  broadcasts,  restrictions  on,  12: 
289 

Blue  laws 

Television  advertising,  12:291 

Television  broadcasts,  11:182 
Book  review,  12:96 
Broadcasting 

Definition  of,  12:129,  12:150,  12:173, 
12:202 
Broadcasts 

Announcements,  television  broadcasts, 
11:37 

Background  music,  11:43 

Baseball  broadcasts 
Reconstructed,  11:174 
Restrictions  on,  12:289 


H 
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Broadcasts — Continued 
Controversial  issues,  11:42,  11:110, 
11:112,  11:172 
Editorializing,  11:89,  12:71 
F.C.C.,  control  of  programminR  by: 
see  Federal  Communications  Com¬ 
mission 

Foreign  language,  11:129 
Horse  race  broadcasts,  11:180,  12:261, 
12:304 

I^gal  advice,  11:127 
Limitations  on  television  programming, 
11:137 

Lotteries,  see  Lotteries 
“Planned  music,”  12:30 
Program  ideas,  protection  of,  11:208, 
12:71 

Quiz  shows,  11:180 

Railroad  terminal,  broadcasts  in,  11:94 
Recordings,  unauthorized,  11-193,  11: 
213 

Rejection  of  programs  by  broadcaster, 
11:169 

Religious  broadcasts,  11:173 
School  athletic  events,  11:26,  11:164 
Script,  requiring  submission  of,  12:92 
Caldwell,  Louis  C. 

Address  by  Hon.  E.  Barrett  Prettyman, 
12:258 

Death  of,  12:60 

Cease-and-desist  orders,  12:140,  12:179 
Censorship 

Commission  regulation  as,  11:87,  11: 

137,  12:69,  12:184,  12:308 
Motion  picture,  11:31,  11:165,  11:171, 
11:208 

Television,  11:91,  11:137,  11:171,  12: 
69 

Chain  broadcasting,  12:65 
Child  labor 

Fair  Labor  Standards  Act,  11:178 
State  laws,  12:262 
Civil  rights 

See  Right  of  privacy 
Common  carriers 

See  also  Telegraphs  and  Telephones 
Leased  wires,  12:88 
Quotation  ticker  service,  11:35 
Communications  Act 

Amendments  of  1952,  12:112 
Constitutionality,  12:75 
Communications  law,  law  school  courses, 
12:313 

Community  television  antennas 
Corporations,  12:94 
Jurisdiction  of  state  commissions,  12:75 
Competition,  protection  against,  11:115 


Conflict  of  laws,  12:18,  12:275 
Congressional  committee  hearings,  tele¬ 
vising  and  broadcasting  of,  12:4,  12: 
10,  12:222,  12:266,  12:276 
Constitutional  law 

See  Censorship;  Communications  Act; 
Election  laws;  Freedom  of  the  press; 
Transit  radio 
Construction  permits 

Extension  of  time,  11:175 
Forfeiture,  proposed  rule  as  to,  11:22, 
11:174 
Contracts 

Advertising,  admissibility  in  evidence, 
11:126 

Effect  of  Commission  decision  on,  11: 
30,  11:92 

Literary  property,  12:82 

Morals  clause — radio  writers,  12:76 

Motion  pictures,  use  on  television,  12: 

77,  12:290,  12:310 
Report  to  Commission,  12:29 
Reservation  of  time  on  sale  of  station, 
11:28,  11:36,  11:118,  11:172 
Restrictive  covenant  in  employment 
contract,  11:27,  12:17 
Television  announcer,  11:115 
Copyrights 

Multiple  performance  theory,  12:72 
Nondramatic  literary  works,  perform¬ 
ing  and  recording  rights  in,  12:269 
Program  ideas,  11:208,  12:71 
Publication,  phonograph  records,  11:98 
Radio  broadcasts,  unauthorized  record¬ 
ings,  11:193,  11:213,  12:72 
Radio  show,  idea  for,  11:208 
Television,  12:306 
Title  of  radio  program,  11:165 
Corporations 

Transfer  of  control,  stock  ownership, 
12:34 

Courtroom  proceedings,  broadcasts  of, 
11:64,  11:222,  12:4,  12:10,  12:65, 
12:95,  12:222,  12:266,  12:307 
Currency,  televising  of,  11:182 
Customs  duties  on  sound  recordings,  11: 
178 

Declaratory  orders,  12:141,  12:172 
Defamation 

Conflict  of  laws,  12:18,  12:275 
Correction,  mitigation  of  damages,  11: 
87,  11:96 

Liability  of  broadcaster,  11:29,  11:86, 
11:209,  12:40,  12:67,  12:92,  12.262, 
12:277 

Political  broadcasts,  11:29,  11:209, 
12:40,  12:67,  12:92,  12:179,  12:262, 
12:308 


Journal  of  the  Federal  Communications  Bar  Association  319 


Privilege,  12:265 
Retraction,  11:209 
Right  of  reply,  11:181 
Script,  filing  of,  12:92 
Slander  or  libel,  radio  broadcast  as, 
11:87,  12:67 

State  laws,  12:40,  12:67,  12:92,  12:262 
Dentists,  advertising  on  television,  12:296 
Election  laws 
Constitutionality,  12:288 
Political  advertising,  12:264 
Television  time  as  election  expense, 
11:130,  12:296 

Watchers,  etc.,  right  of  radio  station  to 
appoint,  12:268 

Electromagnetic  radiations,  devices  cap¬ 
able  of  emitting,  12:35,  12:90 
Evidence 

See  also  Practice  and  procedure 
Disclosure  of  news  sources,  12:77,  12: 
265 

Executions 

Radio  newsmen,  right  to  attend,  12: 
268 

Fair  Labor  Standards  Act 

Application  to  radio  broadcasting  in¬ 
dustry,  11:72 

Child  labor  provisions,  11:178 
Talent  fees,  11:44 
“Featherbedding,”  11:211 
Federal  Communications  Bar  Association 
Annual  reports,  1949,  11:52 
Annual  reports,  1950,  11:224 
Annual  reports,  1951,  12:98 
Membership,  12:209 
Federal  Communications  Commission 
Annual  report,  1949,  11:132 
Annual  report,  1951,  12:313 
Commissioners,  may  not  preside  at 
hearings,  12:145,  12:168 
Commissioners,  representation  of  per¬ 
sons  by  former,  12:130,  12:171,  12: 
174 

Contracts,  authority  over,  11:30,  11:92 
Control  of  programming,  11:87,  11: 

137,  12:69,  12:184,  12:308 
Employees,  former,  representation  of 
persons  by,  12:131,  12:171 
Engineering  assistants  to  commission¬ 
ers,  12:174 
Fees,  11:177,  12:268 
Legal  assistants  to  commissioners,  12: 

131,  12:152,  12:174 
Meetings,  12:135,  12:155 
Organization,  12:133,  12:153,  12:175, 
12:189 

Reorganization,  11:15,  11:45,  12:133, 
12:153,  12:175 


Reports  to  Congress,  12:132,  12:135, 
12:152,  12:155,  12:191 
Review  staflF,  12:134,  12:146,  12:154, 
12:189,  12:201 
Federal  Radio  Commission 
Public  service  responsibility  of  li¬ 
censees,  11:5 
Television,  12:250 

Fees  for  special  services,  11:177,  12:268 
Forfeiture  of  construction  permits,  pro¬ 
posed  rule,  11:22,  11:174 
Forfeitures,  12:162,  12:179 
Remission  of,  12:306 
Fraud 

Radio  or  television,  fraud  by,  12:35, 
12:126,  12:147,  12:182,  12:261 
Using  the  mails  to  defraud  —  radio 
broadcasts,  12:18 
Freedom  of  the  press 

Broadcasts  of  public  proceedings,  12: 
77,  12:307 

Radio,  applicability  to,  11:87 
Freedom  of  speech 
See  Censorship 
Frequency  Modulation 
See  also  Transit  Radio 
Background  music,  11:43 
Low-power  noncommercial  FM  sta¬ 
tions,  11:113 
“Planned  music,”  12:30 
Gamblers,  denial  of  telephone  and  tele¬ 
graph  facilities  to,  11:92,  11:95,  11: 
170,  12:85,  12:305,  12:311 
Hearing  Examiners 
Authority,  12:245 
Classification,  12:248 
Co-operation  with,  11:227,  12:102 
Death  or  disability  of,  11:120 
Hearings,  televising  and  broadcasting 
of,  12:4,  12:10,  12:77,  12:222,  12: 
266,  12:276 
Interference 

Image  interference,  11:108 
International  law 
Executive  agreements,  11:99 
Intoxicating  beverages 

Advertising,  11:48,  11:178,  11:180 
Television  in  licensed  establishments, 
11:48,  12:87 
Judicial  Conference 
Advisory  Committee  Report  on  Ad¬ 
ministrative  Procedure,  12:239 
Judicial  review 

Appealable  order,  11:25 
Briefs,  12:247 

Certiorari,  writ  of,  12:143,  12:167 
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Judicial  Review — Continued 
Court  of  Appeals 

Amendment  of  rule,  11:131 
Jurisdiction,  11:210 
Further  hearinR  after  remand  by  coiurt, 
11:38,  11:162 

Petition  for  reconsideration,  effect  of, 
11:103 

Pottsville  case,  rule  of,  12:143 
Procedure  in  Reneral,  12:142,  12:165 
Record,  certification,  12:247 
Rule  making,  television  standards,  12: 
18 

Stay  of  further  hearinR  after  remand, 
11:118 
Jury  duty 

Exemption  of  radio  newsmen  from,  12: 
268 

Labor  relations 

Announcing  and  proRramminR  em¬ 
ployees,  12:277 

BarRaininR  unit,  11:100,  11:101,  11: 
210,  12:19,  12:20,  12:21,  12:22,  12: 
79,  12:80,  12:81,  12:277,  12:280 
Collective  barRaininR,  11:211 
Communist  affiUations,  charge  of  as 
basis  for  discharRe,  12:284 
DischarRe  of  employee  for  alleRed 
Communist  afiBliations,  12:284 
DischarRe  of  strikers  by  common  car¬ 
rier,  leRality,  12:283 
“FeatherbeddinR,”  11:211 
Free  lance  television  performers,  12: 
280 

Independent  contractors,  12:81 
Infiinctions,  11:212 

N.L.R.B.,  jurisdiction  of,  11:213,  12: 
283 

PicketinR,  11:166,  11:167 
Radio  directors  as  supervisors,  12:283 
Sound  effect  technicians,  12:79 
Strikes,  leRahty,  11:102,  12:283 
Television  directors  as  supervisors,  12: 
21 

Television  film  actors,  12:79 
Television  liRhtinR  employees,  11:101, 
12:80,  12:282 

Union  activities,  deroRatory  statements, 
12:22 

Landlord  and  tenant:  see  Aerials 
Law  school  courses  on  communications 
law,  12:313 

LeRal  notices  by  radio,  12:40 
Licensees 

EliRibility,  unincorporated  associations, 
12:300 

Public  service  responsibility,  11:5 


Licenses 

Denial,  12:82 
Forfeiture,  11:111 
Modification,  12:140,  12:163 
Renewal,  considerations,  12:135,  12: 
155,  12:191 

Renewal,  death  of  principal  stock¬ 
holder,  12:88 

Renewal,  purchase  of  station  property 
where  renewal  denied,  12:156,  12: 
177 

Revocation,  12:139,  12:161,  12:179 
Revocation,  request  for  bearinR  by 
trustee  in  bankruptcy,  11:218 
Unlicensed  facilities,  communications 
over,  12:75 

Lottery  broadcasts,  11:92,  11:102,  11: 

167,  11:168,  12:93,  12:297,  12:307 
Malicious  prosecution 
Civil  hability  for  F.C.C.  proceedinRs, 
12:287 

Mayflower  rule,  11:89,  12:71 
MonitorinR  stations 

Purchase  of  land,  12:113,  12:128,  12: 
152 

Monopoly,  consideration  in  RrantinR  or 
denyinR  hcense,  11:26,  11:91 
Motion  pictures 

Censorship,  11:31,  11:165,  11:171,  11: 
208 

Television,  showinR  on,  12:290,  12:310 
Municipal  corporations 
Operation  of  radio  station,  11:214 
Networks,  12:65 
Neville  Miller 
BioRraphy,  11:51 

Newspapers  as  applicants,  12:157,  12:177 
News  sources,  protection  of,  12:77,  12: 
265 

North  American  ReRional  BroadcastinR 
ARreement 

Application  of,  11:108 
Penalties,  remission  of,  12:306 
See  also  Forfeitures 
PhonoRraph  records 

Radio  broadcasts,  unauthorized,  11: 
193,  11:213,  12:72 
Political  broadcasts 

AdvertisinR,  state  laws,  12:264 
Censorship,  12:84,  12:89,  12:300,  12: 
307 

Communist  propaRanda,  12:84 
Controversial  issues,  11:112 
Dramatizations,  12:84 
Election  laws,  12:288 
Equal  time  rule.  11:172,  12:84,  12:300, 
12:307 
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Facilities  for  candidates.  12:179,  12: 
300,  12:307 

Pottsville  case,  rule  of.  12:143 
Practice  and  procedure 

Adjudication  and  rule-maldnR,  11:35 
Administrative  procedure  in  Reneral, 
12:62,  12:239 

Amendment  of  application,  11:35,  11: 
36 

Amendment  of  application  after  appeal 
and  remand,  11:108 
Amendment  of  application,  assignment 
of  new  file  number,  11:110 
Amendment  of  application,  transfer  of 
control,  12:30 

Burden  of  proof,  12:159;  12:162,  12: 
163 

Declaratory  orders,  12:141,  12:172 
Enlargement  of  issues,  motion,  12:31 
Evidence,  irrelevant  and  immaterial, 
12:244 

Evidence,  scientific  and  economic,  12: 
246 

Financial  reports,  production  of  data 
in,  12:303 

HearinR,  necessity  for,  12:136,  12:158 
Hearing,  procedure,  12:145,  12:168, 
12:181,  12:193 

HearinR,  riRht  to,  11:115,  11:163,  12: 
64 

Hearing,  special  service  authorization, 
12:77 

Intervention,  12:192,  12:302 
Multiple  applications,  12:32 
NARBA,  application  of,  11:108 
Order  of  procedure  at  hearing,  11:109 
“Party  in  interest,”  12:302 
Petition  for  reconsideration,  11:103 
Pre-hearinR  conferences,  12:243 
Protests,  12:302 

RehearinRs,  12:144,  12:167,  12:180 
Record,  incorporation  by  reference,  12: 
246 

Record,  reopeninR  of,  11:218 
Renewal  of  license,  death  of  principal 
stockholder,  12:88 

Rule  makinR,  television  allocations,  12: 
32.  12:89 

Separation  of  functions,  12:146,  12: 

168,  12:181.  12:193,  12:201 
Severance  and  Rrant,  12:304 
Prisoners,  televisinR  of,  12:299 
Privacy,  see  Ri^ht  of  Privacy 
ProRram  ideas,  protection  of,  11:90,  11: 
208,  12:82 


ProRrams:  see  also  Broadcasts;  Lotteries; 
RiRht  of  Privacy 
Live  talent,  11:113 
Protests 

See  Applications;  Practice  and  pro¬ 
cedure 

Public  funds,  use  for  radio  advertisinR, 
12:297 

Public  records 

Inspection  and  publication.  12:85 
Public  service  responsibility  of  licensees, 
11:5 

Radio  stations 
Call  letters,  11:173 

ChanRe  from  fulltime  to  daytime — 
only,  12:305 

Cessation  of  operations,  11:111 
ChanRe  of  location,  12:29 
False  reports  to,  12:263 
ForeiRn  stations,  transmission  of  pro- 
Rrams  to,  11:218 

Give-away  proRrams,  liability,  11:175 
Hours  of  operation,  11:36 
Municipal  corporations,  operation  by, 
11:214 

ProRrams,  rejection  of,  11:169 
Sale  of  station,  reservation  of  time, 
11:28,  11:36,  11:118,  11:172 
Transfer  of  control,  stock  ownership, 
12:34 

RecordinRs  of  radio  broadcasts,  un¬ 
authorized,  11:193,  11:213 
ReorRanization  of  F.C.C. 

ReorRanization  Plan  No.  11,  11:45 
ReorRanization  Plan  opposed  by  Asso¬ 
ciation,  11:15 

Reports,  production  of  data  in,  12:303 
RiRht  of  privacy 

Radio  broadcast  as  invasion  of,  11:33, 
11:104,  12:72 

State  statutes,  11:95,  12:24,  12:67,  12: 

74,  12:290,  12:291,  12:267,  12:309 
Telecast  of  professional  performance, 
11:95,  12:67,  12:74,  12:290,  12:309 
Television.  11:175,  11:213,  12:72 
St.  Clair,  Orla 
Appointed  to  bench,  12:314 
Schools  and  universities 

Broadcasts  of  athletic  events,  11:26, 
11:164 

Scott,  Frank  D.,  death  of,  11:223 
Service  marks,  radio,  11:91,  12:293,  12: 
294 

Sunday  laws,  television  advertisinR,  12: 
291 

Talent  fees.  Fair  Labor  Standards  Act, 
11:44 
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BoxinR  and  wrestling  matches,  re¬ 
ceipts  from,  11:179,  12:266,  12:272, 
12:299 

Broadcasting  equipment,  12:266 
Capital  Rains  and  losses,  11:215 
Chain  Store  tax,  12:298 
Excess  profits  tax,  12:292 
Exemptions,  television  tower,  12:293 
Cross  receipts  tax  on  radio  stations, 
11:45,  11:169,  12:293 
Local  taxation  of  radio  stations,  11:45, 
12:49,  12:73 

Radio  and  television  proRrams,  taxinR 
of,  12:266 

Sales  and  use  taxes,  11:215,  12:93 
Sales  tax  on  television  film  commer- 
cials,  11:129 

State  and  local  taxation  of  radio  and 
television  broadcastinR,  11:45,  12: 
49,  12:73 

State  franchise  tax  on  business  of 
broadcastinR  station,  11:33 
Surtax  on  undistributed  eaminRS  of 
broadcastinR  company,  11:34 
TeleRraphs  and  telephones 
F.C.C.,  jurisdiction  of,  11:217 
ForeiRn  attachments,  12:86 
Gamblers,  denial  of  faciUties  to,  11:92, 
11:95,  11:170,  12:85,  12:305 
Interception  of  telephone  messaRes, 
11:27,  11:164 

Liability  of  teleRraph  company.  11:104, 
11:170 

Reference  service,  liability  for  failure 
to  furnish,  11:170 

State  commissions,  jurisdiction  of,  11: 
217 

Telephone-answerinR  devices,  11:114 
Withdrawal  of  service,  11:92,  11:95, 
11:170,  12:85,  12:305 


Allocations,  12:32,  12:89 
Automobiles.  11:131,  12:41,  12:94,  12: 

267 

“Blue  laws,”  11:182 
Censorship,  11:91,  11:146 
Color  television,  12:66 
CopyriRht  infrinRement,  12:306 
Currency,  televisinR  of,  11:182 
Educational  reservations,  12:32 
Federal  Radio  Commission,  12:250 
HearinRs  and  trials,  11:64,  11:222,  12: 

4,  12:10,  12:65,  12:222,  12:266,  12: 

276 

ProRram  content,  12:311 
ProRramminR,  limitations  on,  11:137 
Prisoners,  televisinR  of,  12:299 
“Radio”  as  includinR  “television,”  12: 

296 

Transmission  of  siRnals  by  wire,  12:94 
Theater  television 
Censorship,  11:208 
Torts 

See  also  Defamation 
Radio  broadcast,  12:275 
Trade  marks 

Service  marks,  12:293,  12:294 
Trade  names 

Title  of  radio  proRram,  11:165 
Transfer  of  control 
Avco  rule,  abolished,  12:137,  12:160 
In  Reneral,  12:137,  12:160,  12:192 
Transit  radio,  11:48,  12:23,  12:276 
Constitutional  aspects,  11:150 
Trials,  broadcasts  of 

See  Courtroom  proceedinRS 
WaRes  and  hours 

See  Fair  Labor  Standards  Act 
Wire-tappinR,  11:27,  11:164 
ZoninR,  amateur  antennas,  12:27,  12:295 


